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AGES CAUSED BY AIRCRAFT ON 
THE SURFACE* 


ANDRE KAFTALT 


INTRODUCTION. 


Compensation for damages caused by aircraft to persons and 
property on the surface of the earth constitutes one of the most 
important and difficult problems in the field of air law. Aviators 
are forced to fly over towns and fields in the course of flight, and, 
at any moment, may unwillingly cause damage by the falling of 
their aircraft or of objects therefrom, or by a forced landing on 
private or public property outside an airport. 

Injuries thus caused may, in principle, be very important. 
lf we admit that, for the protection of persons on the ground, 
there must be instituted a very severe rule of liability—not allow- 
ing any defense on the part of the aviator and with no considera- 
tion of the causes of the damage; and if we admit, on the other 
hand, that compensation resulting from such liability should not be 
limited to a small sum, the result is that aviators are constantly 
running the risk of being financially ruined as the result of any one 
air accident. However, if we put ourselves in the position of the 
persons on the ground, who generally have no means of avoiding 
any damage caused by an aircraft and can not even determine the 
cause of the accident, we see that the application of the droit 
commun in this case would be very unjust and even inadmissible 
for the greater part of the people who as yet derive no benefit 
from air navigation. 





*The following article was written in French for THE JOURNAL oF AIR LAW 
with the understanding that it would be translated at the Air Law INSTITUTE. 
phe transiation has been made by Katherine Fritts, Secretary-Librarian of the 
nstitute. 

tAvocat a la Cour d’Appel de Varsovie. 
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It is true that this conflict of interests between aviators and 
persons on the ground exists only in theory. Actually, the situa- 
tion is not nearly so difficult because generally the damage caused 
on land by aircraft is of little importance. The aircraft must 
fall on real property. Even so, the accident alone does not cause 
very serious damage. The greatest danger is from fire. But 
most laws forbid unnecessary flight over cities and, in any case, 
require that an altitude of sufficient height be maintained, in order 
to avoid a forced landing in a town. Furthermore, measures are 
taken to avoid fire on land, as, for example, the immediate empty- 
ing of gasoline tanks, etc. Thus, as may be shown by statistics, 
serious damage caused by aircraft on the surface fortunately pre- 
sents only a very rare exception. 

Consequently, the conflict of interests between aviators and 
persons on the ground is less sharp and frequent in practice than 
in theory. However, the problem of compensation for damage 
caused on the surface of the earth does not lose its importance. 
Every state is interested. But some believe it too soon to make spe- 
cial rules for air liability; they think it better, in spite of certain 
disadvantages, to apply the rules of the droit commun instead of 
adopting special rules which, for lack of sufficient experience, might 
bring about undesirable results or even give rise to conflicts in the 
legal system of the country. Other states, the greater number of 
which have a highly developed air navigation system, consider it 
necessary to make special regulations for the liability of aviators 
toward third persons on the surface of the earth. 

Some aircraft accidents, which happened before or immedi- 
ately after the world war, made an unfavorable impression upon 
the public mind. It was concluded that aircraft were of great 
danger to persons on the ground, because the aircraft were then 
far from perfection in development and very often, for unknown 
reasons, got out of control of the pilot. People saw in aviation a 
new and inexplicable phenomenon—something to be feared. They 
imagined that any aircraft accident would cause serious damage 
on the ground, damage which it was impossible to avoid. Like- 
wise they believed this danger to be much greater than that to 
which they were exposed with motor traffic. Jurists had not 
then tried to change this point of view. Through the use of sta- 
tistics and documents, they exaggerated the degree and frequency 
of danger which an aircraft presents to persons on the ground, 
and found it necessary to provide substantial compensation for 
damage, without considering the interests of the aviator. They 
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did not limit themselves to making it easier for the injured party 
to get compensation, by freeing him from the burden of proof, 
but they further decided that, without limiting in any way the 
amount of damages, the damages must be paid by the aviator— 
no matter what the cause of the accident, even though it be through 
force majeure. Thus, most of the early legislation evidenced a 
belief that absolute liability of the aviator, without any limitation, 
was advisable. 

In time, air navigation changed. Aircraft ceased to be con- 
sidered new and unknown. It was discovered that, in spite of the 
constant growth in number of aircraft, accidents were fewer and, 
above all, injuries caused on the surface of the earth were rare 
and generally of little importance. Furthermore, the jurists began 
to show a change of opinion. Thus, as we shall see in the first 
part of this study, certain recent laws have found it impossible to 
place upon the aviator the burden of absolute and unlimited lia- 
bility. For example, Poland’ and Mexico* have been content to 
establish a presumption of liability against the aviator—giving 
him the right to prove lack of fault on his part. In Poland, the 
particular liability of air law has been conceived in a manner less 
severe than that of the droit commun. In Italy the law of August 
20, 1923, now in force, instituted less severe liability than the 
aeronautical law of November 27, 1919, preceding. In the United 
States, the Uniform State Law of Aeronautics, which maintains 
absolute liability, had been favorably received from the very be- 
ginning. From 1923 to 1929, a number of States and territories 
adopted it. However, since 1929 no State has adopted it and 
even one of those who adopted it in 1925 has repealed it.® 

Evidently, as we shall see by the following, the greater num- 
ber of these states who have dealt with liability toward third per- 
sons in their air laws, have adopted the principle of absolute 
liability. In twenty-one aeronautical laws which at this time regu- 
late our problem throughout the world, eleven have adopted the 
principle of absolute and unlimited liability in all cases, two apply 
this liability rule only to damage caused outside of authorized 
airports, and one law limits the amount of the damages. Further- 
more, two laws adopt different principles of liability according 
to the nature of the injury (that of absolute liability, among 
others). Lastly, five laws completely reject the principle of absolute 
liability. Moreover, certain laws place under the head of the 





1. Decree of March 14, 1928. 
2. Law of August 31, 1931. 
3. Idaho. 
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special regulation of air law all damage caused by aircraft; others 
limit themselves only to damage caused by accidents. This lia- 
bility generally concerns all aircraft, but sometimes it concerns 
only aircraft propelled by motor and does not apply to balloons 
and gliders. Finally, seven laws, in order to safeguard and pro- 
tect the interests of the injured party against the insolvency of 
the aviator who is liable, demand that the latter guarantee pay- 
ment of damages which he can be required to pay. Generally, this 
guaranty must take the form of insurance or the deposit of money 
or securities. But the laws do not agree regarding the form and 
amount of this guaranty. 

We can see now what differences there are among the air 
laws of various countries. But this condition is very detrimental 
to the progress of air navigation. At the present time, aircraft 
are traveling at a very high and constantly increasing rate of 
speed, which speed has already surpassed that of other means of 
transportation. Furthermore, aircraft are not limited by the con- 
tour of the land, nor by a route laid out beforehand; also they 
can take the shortest way, by flying in a straight line from the 
point of take-off to the point of landing. Thanks to aircraft, two 
cities are linked much more rapidly than by railroad, automobile, 
or boat. This saving in time is especially appreciated over great 
distances and it is there that the aircraft—heavier- or lighter-than- 
air—is irreplaceable. 

Due to the speed of aircraft, their radius of action is con- 
stantly growing. Thus in Europe, divided as it is into many coun- 
tries of which the largest is not very great, the aircraft is of in- 
terest only on international lines. Furthermore, continental lines 
are no longer sufficient; aviation and air lines which unite conti- 
nents are becoming daily more numerous. Europe-Asia, Europe- 
Africa, Europe-Australia, Europe-South America, are regular com- 
mercially operated lines. In America, in spite of the great size of 
some countries, particularly the United States, commercial aviation 
is not content to operate only in the confines of one country, but 
air lines uniting North and South America are operating daily. 

We see, then, aircraft of large air navigation companies fly- 
ing every day over many countries each of which is regulated by a 
different law. The same accident, the same damage caused on the 
surface would have varying results according to the country where 
it occurred. One country might force the aircraft operator to pay 
an enormous amount of damages where another might exact only 
a modest sum, and a third might allow him complete exemption 
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from liability. Moreover, the defense against any suit might be 
entirely different between countries. To provide for and if pos- 
sible to cover risks, the air transport operator would require a 
number of legal advisers constantly studying the laws, decisions, 
decrees and ordinances of all countries to be flown over. This 
iact alone makes such flying impracticable for sportsmen and air 
tourists who cannot have sufficient legal assistance. All these diffi- 
culties are dealt with in aeronautical laws, but it is in the field of 
liability toward third persons that the aviator suffers most. For 
this reason, uniformity of laws concerning liability for damage 
caused on the surface is imperative. 

The work of the jurists who have devoted themselves to it 
has been very difficult. In the first place it has been necessary 
to establish the principle on which liability would be based. Al- 
though the great majority of aviation laws have adopted absolute 
liability, nevertheless a certain number have preferred to main- 
tain a presumption of liability. Furthermore, it is necessary to 
consider those nations which, not having made any regulations 
regarding this problem, have applied the droit commun to its 
solution, i. e., the principle of fault. However, there are two 
facts beyond doubt: (1) the injured parties must be granted cer- 
tain means of obtaining compensation, because if they are forced, 
as is seen generally in the droit commun of most of the countries, 
to bring proof of fault on the part of the aviator, that would 
mean denial for them of all compensation, since an injured per- 
son generally cannot establish the cause of an air accident; (2) it 
would be inadmissible to charge the aviator with absolute, un- 
limited liability with respect to the amount of the damages. 

Two solutions present themselves to the jurists: (1) either 
to adopt a presumption of liability against the aviator, by granting 
him the right to use one or another means of proof, such as 
force majeure; or (2) to adopt the principle of absolute liability, 
while limiting the indemnity. 

The first solution, which approaches most nearly the droit 
commun of all countries and which appears the most logical, has 
however, the great disadvantage of placing upon the injured per- 
son the burden of the injury caused by force majeure. Further- 
more, inasmuch as limitation of indemnity could not logically be 
concluded from this system, a guaranty of payment of indemnity, 
under such a form as this, could not be practically possible. 

The second solution does not have these disadvantages. Abso- 
lute liability limited to a fixed amount could be combined with a 
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guaranty, especially with compulsory insurance against risks, since 
the establishment of an insured sum would not offer any diffi- 
culty. The result would then be that the injured party would al- 
ways receive compensation, whatever the cause of the accident. 
The aviator would have nothing to pay since the insurance com- 
pany would assume the responsibility of paying the indemnity. 

This last solution was adopted by the member jurists of the 
C. 1. T. E. J. A., charged with the duty of drawing up the project 
of the convention—the object of which was to make uniform the 
laws of the different countries in regard to liability toward third 
parties. With some final corrections, this principle was also ac- 
cepted by the Rome Conference of May 15-29, 1933. 

Nevertheless, it is not enough to adopt a uniform principle for 
liability ; it is also necessary to agree on the details, without which 
uniformity can not be attained. It is necessary not only to have 
uniformity between the different laws of many countries, but also 
to eliminate those which, in theory and operation, are opposed to 
uniformity. We shall see in the second part of this work what 
end is reached in effecting a convention acceptable to all states, 
and in successfully unifying all aviation law. 

To appreciate fully the work of the Rome Conference, it is 
necessary to understand the aviation laws of the countries which 
have taken part. That is why the writer has devoted the first 
part of this work to an examination of the regulations concerning 
liability toward third persons in aviation law throughout the 
world. Various legislative types have been analyzed; as to others, 
which differ only in detail, it has been necessary only to point out 
the purport of their regulations. For clarity, the national laws 
have been set forth, in their alphabetical order, in an additional 
comparative table. 

The second part of this work is devoted to the explanation, 
analysis and criticism of the Rome Convention of May 29, 19353, 
which, in spite of its deficiencies and errors, will always be a 
great legal document of our era. 


NATIONAL Laws. 
Austria Analysis of Types of Legislation. 
Aviation is regulated by the law of December 10, 1919, and 
the decree of the Minister of Commerce and Communications, of 
September 8, 1930, amended by the decree of June 11, 1932.* 


4. See Fischl, Dr. H., Das dsterreichosche Luftfahrtrecht (Vienna, 1929). 
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The decree includes in the definition of aircraft: airships, air- 
planes, gliders, free and captive balloons, kites and parachutes.° 
Nevertheless, regulations for third-party liability are not the same 
for all these types of aircraft. 

Relative to damage caused to third persons by motor-driven 
aircraft—airships and airplanes, the law of December 10, 1919,° 
reverts to the automobile law of August 9, 1908.7 In regard to 
liability of motorless aircraft, the droit commun will apply. 

The automobile law as applied to the problem of third-party 
liability of motor-driven aircraft has been the result of a com- 
promise between the adherents to the absolute liability theory and 
those who prefer to maintain the old principle of delictual liability. 
Furthermore, the regulations of this law seriously feel the lack of 
a clear and definite principle as their basis, and consequently con- 
tain certain inaccuracies. 

Article 1 of the automobile law contains in its first line the 
principle of absolute liability, but Article 2 readily provides a 
series of defenses for the person liable. 

It is not surprising to note that contributory fault constitutes 
the first defense, because, whatever the principle of liability, it 
must nevertheless give way before the fault of the person injured 
when he is causa efficiens of the injury.® 

The second defense allowed by the Austrian law is fault of a 
third party. Those persons who are responsible for the operation 
of the automobile (or aircraft) are not considered as third persons. 
This regulation must be broadly interpreted: the fault of a third 
party, even if it is the only cause of the injury, would not exempt 
the aircraft owner from his liability in case the fault was com- 
mitted by his own employee, even though it occurred outside the 
aircraft.® 

The terms of Article 2, line 2, of the automobile law raise a 
question concerning the fault of a third person. To serve as a 
defense, must it be impossible that the aircraft owner can foresee 





5. 

6. Article 16. 

7. Amended, May 3, 1932. 

In the absence of jurisprudence dealing with damage caused by air- 
craft, some cases concerning automobiles will be cited, since in Austria the same 
law regulates compensation for damage caused by automobiles as by aircraft. 
The motorist is freed from all liability in the case where the injured person 
has passed him on the wrong side (Supreme Court, Feb. 22, 1910, Rv. II 64/10), 
and, likewise if the injured person, seeing a car approach, crosses the street 
in front of it (S. C., June 21, 1910, Rv. VI 318/10), but actual carelessness 
on the part of the injured person does not free the motorist from the duty 
of taking all necessary measures of care (S. C., Nov. 19, 1912, Judgment 
Records XV 6140). 

9. For example, liability is incurred by a transport operator, airport 
owner, over whose airport the accident happens, if the accident was caused by 
the fault of an employee who had given the wrong signals to the aircraft: 
Kilkowski, Die Haftung ftir Luftverkehrsschaden usw. (Marburg, 1930), p. 79. 
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and avoid such fault? If any fault of a third person would 
exempt the person liable, the conclusion is that the aircraft owner 
would not be obliged to give either attention or normal care to 
avoid an accident. Even the droit commun (which is less exact- 
ing) requires normal care and attention.’° But to allow the fault 
of a third person to be used as a defense only in case the aircraft 
owner normally could neither foresee nor prevent it, is to identity 
it with force majeure, which the Austrian law apparently had no 
intention of doing. However, certain jurists conclude that the 
fault of a third person, to serve as a defense, must normally be 
unforeseeable and, especially, inevitable." 

Evidently, the fault of a third person or of the injured per- 
son would not entirely relieve from the responsibility, except in 
case it is the only cause of the damage. If it only contributes to 
it, the liability of the aircraft owner would be diminished in such 
proportion as the judges would deem equitable. The regulation 
of §1304, Austrian Civil Code, which holds the injured person 
liable for that part of the damage which is in proportion to his 
fault, and for half if such proportion is impossible to establish, 
would not be applicable.’? 

The third and last defense is, however, little understood. 
Principally, in order to be freed from liability, the aircraft 
owner must prove that the accident could not have been avoided 
in spite of all precautions imposed not only by law and regulation 
but also by the nature of the circumstances, and that, furthermore, 
it had not been caused by any defect, special characteristics, or 
fault in operation of the aircraft. We note then that the law 
speaks of two sets of facts, joint proof of which can serve as an 
excuse. In the first place, the party liable must show proof that 
he has taken all necessary precautionary measures, that is, he has 
not been at fault,’* after which he must prove that the injury 
could not be due to the special nature of aircraft which would 
make it more dangerous for travel than any other means of loco- 
motion. In this way the same regulation confuses the principles 
of delictual liability and created risk. Evidently, if the damage is 





10. §§1297 & 1299, Austrian Civil Code. 
a Bielecki 4 Rapaport, Ustawa Automobilowa Autrjacka (Krakow, 1911), 


p. 38. 

12. In case of joint fault on the part of the motorist and the person 
injured by him, the damage could not be apportioned according to §1304 Civ. 
C. (droit commun), but compensation would have to be reduced, according to 
Article 2, line 4, of the automobile law (S. C., Oct. 21, 1913, Record of Judg- 
ments XVI 6619). 

1 If proof is not shown of caution taken by the automobile driver, the 
latter would not be able to establish that the special character of the auto- 
mobile is not the cause of the injury (S. C., Feb. 8, 1910, Record of Judg- 
ments XIII 4938). 
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not caused by contributory fault (first defense), or fault of a 
third party (second defense), if the aircraft owner has taken all 
necessary precautionary measures, and, finally, if this accident 
could not be attributed to any structural defect or individual and 
special characteristic of the aircraft, force majeure is then the 
only cause. Thus, it would be sufficient simply to call the third 
defense force majeure.’ 

We conclude then: the Austrian law institutes liability from 
which exemption can be secured only by proof of force majeure, 
fault of the injured person or of a third person. It is doubtful 
whether one can there recognize liability for created risk; it is 
more properly, as commentators speak of it, delictual liability with 
a presumption of fault on the part of the person causing the in- 
jury, to which French jurisprudence has given an analogous jurid- 
ical construction in line 1 of Article 1384 of the Code Napoleon. 

Thus aeronautical liability in Austria is based on the principle 
of fault, but it is more severe than that of the droit commun 
because on the one hand it institutes a presumption of fault on the 
part of the aircraft owner, while on the other hand it allows him 
to escape liability only by proof of contributory fault, fault of a 
third person or by proof of force majeure. The conclusion is that 
the person liable is not allowed to exempt himself by proving lack 
of fault on his part. 

In order to apply this special liability rule, the law stipulates 
that the injury subject to compensation must have been caused 
by the operation of a motor-driven aircraft. 

The Austrian law means by the term “operation” (exploita- 
tion) the sum total of energy and effort which it is necessary to 
apply in order to achieve directly or indirectly the purpose of an 
aircraft. Therefore, an injury would be considered the result of 
aircraft operation if such injury was caused by the power which 
is inherent in a motor-driven aircraft, even if the part the aircraft 
takes in the activity is made against the will of the operator. On 
the contrary, damage caused by an aircraft which was put in 
motion solely by animal force or vis inertiae could not be due to 
operation. Thus the term “operation” includes all functions from 
the take-off preparations to the end of the flight, but on the con- 
dition that they be directly connected with the flight and present 
a specific danger from aviation.’ 

According to Article 1 of the automobile law, only death or 





14, Kilkowski, op cit., p. 81. 
15. Cf. Bielecki & Rapaport, op. cit., p. 38. 
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injury to persons or damage to property constitutes damage which 
is subject to compensation. In this regard, the law refers us to 
the droit commun, where, particularly in case of death, §1327, Aus- 
trian Civil Code, would be applied. It follows that the operator 
must not only pay for all damage caused by the death of the in- 
jured person but he will be held, according to law, for full pay- 
ment of indemnity to all dependents of the deceased, though ob- 
viously within the limits of their injury. In case of injury, §§1325 
and 1326, Austrian Civil Code. would be applied. Costs of treat- 
ment and medicine must be repaid as well as profits lost, and, in 
case of incapacity to work, compensation must be paid the injured 
person; finally, the latter would have a right to compensation for 
sufferings undergone. In regard to damage caused to property, 
§1323, Austrian Civil Code, only exacts payment for the actual 
damage and not payment for profits which the injured owner 
would have been able to make through use of the injured property. 
Between the aircraft operation and the injury there must be a 
causal relation. 

What persons incur this special liability? Article 16 of the 
law of December 10, 1919, and article 1 of the automobile law 
indicate the owner and crew of the aircraft. Until its amendment 
ot May 3, 1932, the automobile law still held the operator (ex- 
ploitant) liable, but this limitation has since been revoked. If the 
aircraft at any time had been unlawfully taken from its owner, the 
unlawful possessor would then be liable in his stead. In case the 
operator piloted the aircraft professionally in private or public 
service, he would not incur liability if the damage had not been 
caused through his fault. 

Regarding liability for damage caused by aircraft without 
motor power, such as free or captive balloons, gliders, kites and 
parachutes, the droit commun would be applied, especially §§1293- 
i341, Austrian Civil Code, which maintain liability for fault, proot 
of which must be made by the plaintiff, i. e., the injured party. 
The droit commun holds liable, besides those persons noted in 
Article 1 of the automobile law, also all those who through their 
own fault have contributed to the damage. 

The question is whether liability can be incurred for damage 
caused by the normal operation of an aircraft. For example, in 
regular flight, the noise of the motor, and so forth, can cause 
annoyance to inhabitants of the region flown over, or can even 
cause damage in frightening cattle or game. Article 1 of the law 
of December 10, 1919, authorizes the flight of aircraft over 
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Austrian territory, but on the other hand, §§1295, line 2, and 1305, 
Austrian Civil Code, exempt from all liability those persons who 
cause damage in the exercise of their rights, providing the exercise 
of this right does not purposely cause damage to a third person. 
lt follows then that any damage caused by the normal flight of an 
aircraft would not in general allow any right to compensation, 
providing that such flight had not been undertaken with the pur- 
pose of creating a nuisance. 

To assure the injured person of the opportunity of actually 
obtaining compensation which is allowed him, the Austrian law 
requires that the aircraft owner contract liability insurance, for 
instance in the form of money deposit, without which an aircraft 
is not permitted to fly in Austria. This regulation is applicable 
both to motor-powered aircraft and to those which are not motor- 
powered,'®.and excepts parachutes, inasmuch as they are used only 
as an aircraft accessory.’’ 

The regulations providing these insurance guaranties are the 
same for all kinds of aircraft. The guaranty must be contracted 
with an insurance company licensed to carry on its business in 
Austria.’® This is effective only for Austrian aircraft; a foreign 
aircraft, in order to enter Austria, must offer proof that it has con- 
tracted a guaranty of liability or made a deposit to this effect, 
either in the country of its nationality, or in another country.?® 
The insurance contract must be drawn up in such a manner as to 
remain in force in case of change of ownership of the aircraft. 
The amount of the insurance is fixed by a competent authority,”° 
but in any case it can not be less than the sum of 40,000 shillings 
for each person killed or injured, 125,000 shillings for each acci- 
dent, and 8,000 shillings for damage to property. If the guaranty 
is in the form of a deposit of money or securities, the regulations 
of the droit civil are applied. In such case the minimum value 
of the deposit can never be less than 130,000 shillings.* 

In résumé, the Austrian legislation bases liability toward third 
persons on the principle of fault. Where it deals with motor- 
powered aircraft, it shows more severity—maintaining a presump- 
tion of fault on behalf of the defendant and limiting his means of 
defense. The question is raised as to why more severe rules are 





16. §3 of the Decree of the Minister of Commerce and Communications, 
Sept. 8, 1930. 
17. 93%. 


$105. 

§101, line 3. 

106. 

§1, line 1 of the Decree of June 11, 1932. 
$1, line 2 of the same decree. 
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applied to motor-powered aircraft. If it is a question of danger, 
there is little doubt that a free balloon is likely to cause damage 
more often than an airship; as to gliders, they are as dangerous 
to persons on the ground as an airplane. Thus the discrimination 
between aircraft with no power but the wind, and those powered 
by motors, does not seem rational in the field of liability. Never- 
theless the Austrian law possesses a great advantage, that of a 
guaranteed payment of compensation awarded to the injured 
person. 


France 


The law of May 31, 1924, relative to air navigation, main- 
tains absolute liability for damage caused by the flight of aircraft 
or by objects which fall from it onto persons or property on the 
surface.** 

This liability is based, as Professor Ripert pointed out in his 
report on this consideration to the Commission of the Society for 
Legislative Study, that “. . . whoever puts into motion an ap- 
paratus for flying creates for mankind a new peril. . . . who- 
ever is the cause of an exceptional risk for mankind must take the 
consequences of it.”** Thus this is the liability for risk. Liability 
will be incurred whether the injury is due to fault on the part 
of the person liable, unforeseen event, or even force majeure. It 
is only fault on the part of the injured person which can relieve 
from or lessen the liability of the person causing the injury. In 
other words, Article 53 of the law of May 31, 1924, establishes a 
tormal presumption of liability against the aircraft operator. He 
would be able to relieve himself from or lessen liability only in 
case of fault of the injured person.” 

Who are the persons on whom this added liability falls? The 
law, in Article 53, states that it is the operator (exploitant). Pro- 
fessors Henri and Léon Mazeaud** maintain that two meanings 
can be applied to the term operator. On the one hand is the mean- 
ing gardien, which Article 1384, line 1, of the Code Napoleon has 
recognized, but on the other hand the definition also includes that 
individual who profits materially or otherwise from the operation 





23. The regulations of the law of May 31, 1924, are applicable to Algeria 
(Decree of the President of the Republic, Jan. 19, 1926), to Occidental French 
Africa (Decree of the President of the Republic, Feb. 23, 1926. amended by 
Decree of Feb. 14, 1930), and to the other French colonies (Decree of the 
President of the Republic, May 11, 1928). 

24. Bulletin of the Society for Legislative Study (1921), pp. 287 et seq. 

25. Civ. C. Seine (ist Ch.), Feb. 17, 1930, reported in 14 Rev. de Droit 
Aérien 574. 

26. Traité Théorique et Pratique de la Responsabilité Civile, Delictuelle 
et Contractuelle (Paris, 1931), Vol. I, No. 1374. 
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of the aircraft. These writers prefer the second meaning, which 
seems also to be that of jurisprudence. Thus, in one case, a mili- 
tary airplane, at the request of a group of pilots, took part in a 
festival and injured one of the spectators. The Tribunal of the 
Seine, in deciding who was liable for the damage, maintained that 
the group was the operator of the aircraft, to the exclusion of the 
state, because this group was the only one to profit therefrom. 
This conclusion was reached, although the state had to be con- 
sidered as the gardien of the aircraft because it had power to 
command and direct.*? 

However, Article 55 maintains that in case the aircraft is 
leased, the owner and operator are jointly liable. It follows then 
that, in this case, the owner would not be considered as an oper- 
ator. But there is no doubt that in case the aircraft is leased, the 
owner would profit materially. If then by “operator” (exploitant) 
the law means he who receives profit from the aircraft, this desig- 
nation would have to apply as well to the owner as to the person 
who rented the aircraft. Article 55 would then be inoperative. 
It is only necessary to repeat what has been stated in Article 53 
that, in making an operator liable, there are surely included within 
this meaning, not only one, but many persons, in case many profit 
from one and the same aircraft. 

On the other hand, if the definition of aircraft operator as 
given by Professors Henri and Léon Mazeaud were adopted, who 
would be liable in case the aircraft is unlawfully taken from its 
owner and causes damage while it is in the hands of the thief? 
The conclusion is that the owner is no longer its gardien (owner or 
legal possessor), so the thief would be liable, because he is profit- 
ing therefrom though it is immaterial to him whether these profits 
come legally or illegally. Thus the aircraft owner would not be 
liable if the aircraft were stolen, or if he has leased it and entered 
the lease in the registration records.?* If, in this second case, the 
legislator has found it possible to exempt the owner from liability, 
it is because there is in his stead another person liable, whose name 
and address can readily be found by the injured person, and who, 
having been inscribed in the registration records, presents the same 
liability guarantees, generally speaking, as the owner—which quite 
evidently would not be the same for a thief. Since Articles 53 
and following are drawn up entirely in favor of the person injured 
by the aircraft, it would be against the wishes of the legislator 

~ Civ. Trib. Seine, Feb. 17, 1930, cited above. In the same meaning: 
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28. Article 55, line 2, of the law of May 31, 1924. 








192 THE JOURNAL OF AIR LAW 


to exempt the owner of the stolen aircraft from liability. That 
is why we speak here of the definition of “operator” (exploitant) 
as adopted by doctrine and jurisprudence, It seems to the writer 
then that this expression must soon be interpreted as meaning 
gardien. 

According to Article 53, for the operator to incur absolute lia- 
bility, injury must be caused by the flight of aircraft or by objects 
falling from it. 

What is meant by the word “aircraft” (aéronef)? The law 
of May 31, 1924, in Article 1, defines it as any apparatus capable 
of leaving the ground and circulating in the air. This would in- 
clude any apparatus which can rise into the air without other 
assistance than its own power: (1) all balloons—free and captive, 
and airships, and (2) all airplanes—landplanes, hydroplanes, am- 
phibians, autogiros, helicopters, and so forth. 

Kites raise a question because they can, with the help of the 
wind, rise in the air, although they also need assistance from the 
ground; in particular, the cable or rope to which they are attached 
must be fastened on the ground and let out as they ascend. They 
are thus incapable of rising in the air entirely through their own 
power. Nevertheless, this doubtful case must be settled in the 
affirmative, and kites must fall within the jurisdiction of the law 
of 1924, because they are expressly mentioned as aircraft by 
Annex D of the Convention of October 13, 1919.?° 

Gliders and parachutes are yet to be discussed. The first can 
not rise into the air by their own power, for they must be cata- 
pulted or towed by an airplane; but once in the air they can not 
only remain there for hours, but even can stunt fly and travel for 
considerable distances. Evidently they are far from being as 
manageable as airplanes: not having their own power, they are 
operated only by being catapulted into the air. However, capable 
pilots, permitted to choose their own time and height, can fly 
them in the desired direction. Can it be considered that gliders are 
capable of circulating in the air (circuler dans les airs)? To 
“circulate” means to move in a continuous manner and to return 
to the point of departure. Generally, pilots prefer to fly a glider 
in a straight line rather than in a circle; it is evident that, very 
often, weather conditions hinder the glider from following exactly 
the directions of its pilot. However, there is little doubt at the 
present time that a glider can travel in the air and return to its 





29. France deposited its ratification of this Convention, June 1, 1922. 
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point of departure. It is then with reason that the Tribunal 
of Vitry-le-Francois, in its decision of July 14, 1932, held that 
gliders are within the jurisdiction of the law of May 31, 1924.%° 

Lastly we must discuss parachutes. It is evident that they 
are incapable of rising or flying through the air; they serve only 
to diminish the falling speed of objects or persons. Thus para- 
chutes are not included in the air navigation law. And, in case 
a person making a parachute jump causes damage on the surface, 
he would be liable only in conformity with the droit commun. 
The operator of the aircraft, from which the parachute jump had 
been made, could not come within the jurisdiction of Article 53 
and would incur liability only in case of personal fault. It would 
be different if objects—newspapers, for example—were thrown 
from an aircraft and were attached to a parachute. The air- 
craft operator in this case would be liable in conformity with 
Articles 53 and 54, because these regulations, though making him 
liable for the falling or throwing of any object—even of regular 
ballast—do not distinguish whether this object is attached to a 
parachute or not. It is surprising that the air navigation law 
deals only with falling objects and not falling persons. 

We have explained what should be meant by the term “air- 
craft (aéronef) and the phrase “the objects which drop from it” 
‘(les objets qui s’en détachent). We have yet to understand the 
meaning of the “movements of the aircraft” (les évolutions de 
laéronef). Evidently, an aircraft évolue as soon as it is in the 
air, But can it be said that it évolwe when it is rolling along the 
ground or is moving on the surface of the water? And, affirma- 
tively, from what moment can the movement on land or water 
be considered as évolution within the meaning of Article 53? One 
theory states that: ‘when the movement of the apparatus on land 
is the beginning or completion of a flight (take-off or landing of 
the airplane), the law of 1924 must apply, because this movement 
is closely linked to the flight itself and because dangers are par- 
ticularly great at the landing and take-off. . . . But if the 
apparatus changes its position on land for another reason (for 
example, an apparatus which leaves its hangar and goes toward the 
point where it will take off), this apparatus is in every respect 
similar to an automobile; Article 1384, §1, only will apply.”* 
However, jurisprudence interprets the word évolution more 
broadly. It holds that the évolution begins not at the moment the 
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airplane rolls along the ground in order to take off into flight, but 
when, with its propellers revolving, it begins under its own power 
to roll over the ground. So also would be the case where the 
airplane rolls along the ground simply to return to its hangar at 
the airport.*? Thus, contrary to the point of view of doctrine, as 
soon as the aircraft is in motion under its own power, whether on 
land or water, it is in évolution within the meaning of Article 53. 

To avoid absolute liability or even to lessen it, the aircraft 
operator must show proof of fault of the injured person. Any 
other cause, though it be the fault of a third person, risk of the 
air, or even force majeure, can not be taken into consideration 
and the liability of the operator is still absolute. The regulations 
of the law point out that fault of the person injured would com- 
pletely free the operator from liability only if the injury caused 
as well as the fault of the person injured took place at the airport. 
In any other case, fault of the injured person could scarcely bring 
about anything but a partial liability (lessening of the liability) 
because the accident would not have happened if aviation had not 
existed.** 

Thus, in case of damage on the surface caused by an aircraft 
under the conditions just mentioned, the operator will be held for 
full compensation for the damage, whatever it may be: death or 
injury to persons, destruction or damage to property. 

The question always arises as to whether the damage, to be 
compensable according to Article 53, must necessarily be caused 
by an accident or, equally, by the normal operation of an aircraft. 
Article 19 of the law of May 31, 1924, has granted to aircraft the 
right of innocent passage over French territory. Would not this 
freedom be impaired if aircraft operators were held liable for 
damage which a normal flight might cause on the surface? It 
would seem so at first glance, but this would be poor reasoning. 
Article 53 makes the aircraft operator liable for all damage caused 
by his aircraft, without making any distinction as to whether it 
had been caused by an accident or by the normal operation of the 
aircraft. On the other hand, line 2 of Article 19 limits the free- 
dom of passage by stating that a flight can not be made if it inter- 
feres with the exercise of the rights of the landowner. The re- 
sult is that the operator is as liable for damage caused by a single 





32. Crim. Cass., Mar. 6, 1931, and report of Counsellor Bourgeon in 15 
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flight of his aircraft as for injury caused, for example, by the 
crash of his ship or by objects falling from it. He would thus be 
responsible for depreciation in the value of property, as well as for 
nuisance caused by frequent and continued flights of aircraft, for 
disturbance caused by the noise of motors, and so forth.** This 
point of view was adopted by the courts even before the pro- 
mulgation of the law of air navigation.*® 

In résumé, the French law applies absolute liability to the air- 
craft operator, only allowing him to avoid it by proof of the fault 
of the person injured. Compensation is limited only by the ex- 
tent of the damage. On the other hand, the victim is not guar- 
anteed against the insolvency of the party liable. The conclusion 
is that the remedy given by the law of May 31, 1924, is very un- 
favorable to airmen, and yet does not give any actual advantage 
to persons on the ground. 


Germany 


Liability for injury caused to third persons on the surface is 
regulated by the same rules and in the same manner as that toward 


other travelers.*® But, actually, the application of these regula- 
tions is very different, because the non-liability clause evidently 
can not apply when it has to deal with injuries caused to third 
persons. 

The air navigation law of August 1, 1922, provides two sys- 
tems of liability: on the one hand, §§19 and following introduce 
objective liability (responsabilité objective); on the other hand, 
§28 maintains droit commun liability such as is expressed by the 
Civil Code.%? 

Paragraph 19 proceeds from the principle that any person 
who, to his own advantage, operates a dangerous instrument must 
always bear the burden of the damage which he causes to a third 
person (created risk). It is entirely indifferent as to whether or 
not any fault be committed. Force majeure and, with more rea- 
son, the act or fault of a third person would not serve as defenses, 
The law, in instituting such severe liability, evidently limited, in 
very exact fashion, the field of its application. In the first place, 





34. See Tissot, Jean, De la Responsabilité en Matiére de Navigation 
Aérienne (Parts, 1925), pp. 187 et seq. 

35. Bertrand, Briquant, Mange v. Société Farman, Civ. Trib. Seine, July 
6, 1912, Gaz. Pal., 1912.2.41; Heurtebise v. Farman Esnault-Pelterie et Société 
Borel, Civ. Trib. Seine, June 10, 1914, D. 1914.2.193. 
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the liability of §19 would be applied only to damage caused by 
the operation of aircraft. 

Paragraph 1 means by “aircraft’’: airships, airplanes, balloons, 
kites, and any other mechanical device constructed for the purpose 
of moving in the air. Paragraph 1 of Chapter A of the ordinance 
of July 19, 1930,°* explains what would be qualified as aircraft 
as well as gliders and parachutes. 

What is meant by the expression “operation”? Evidently, it 
is not identical with that of “flight” (vol). The latter is not as 
broad as the first. An aircraft would be considered in operation 
from the time it is under the control of motive power*® sufficient 
to sustain and propel it through the air. For airplanes, such power 
would be the wind and motor; for airships, gas must be added; 
for balloons, the wind and gas; for gliders, the wind. Thus, an 
airplane would be in operation as soon as its motor is started— 
even though it be only for the purpose of testing the motor; or 
when the wind causes it to move—even if the motor is not going. 
The operation can be considered ended only when the aircraft is 
in such a position that neither the wind nor its motor can cause 
it to move. A glider would be in operation as soon as the wind 
catches its surface; the airship and balloon, as soon as they are 
filled with a sufficient amount of gas to raise them in the air. We 
see then that the regulations of §19 would be applied in securing 
compensation for damage caused not only during flight, but also 
during certain maneuvers preparatory to the take-off of the aircraft. 

The operation of the aircraft must be a direct cause of the 
damage. To decide whether this causal relation exists, the German 
doctrine is based on the theory of adequate cause.*° This theory, 
often applied in Germany, is, as Professor Demogue has so ably 
explained,*! that a “condition, to be qualified as a cause should 
make the same result objectively possible through its appearance 
alone. The more a cause renders a result probable, the more it 
should be qualified as adequate.” Thus, the aircraft operation 
must, in general, be able to cause the injury in question. If this 
aircraft operation could have caused the injury only under unusual 
conditions, extraneous to the normal operation of the aircraft, it 
would be different. It is necessary that the damage be the im- 
mediate and direct result of the aircraft operation. Thus §19 
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could not be applied, for example, in securing compensation for 
injury to a person who had a heart attack while seeing the acci- 
dent, or on learning that one of his neighbor passengers had been 
killed.*? 

The damage must be caused by an accident. By “accident” is 
meant an unexpected event, suddenly causing death or injury to a 
human being or damage to property. It follows that the regula- 
tions of §19 could not be applied in case of damage caused to 
property owners of rural property the value of which was de- 
preciated by continued flight of aircraft. 

Objective liability instituted by §19 could be applied only: 
(a) in case of danger to the life or safety of persons. Thus in- 
jury caused by a delay could not be considered, even if the delay 
is caused by an air accident. On the other hand, §§21 and 22 
limit the extent of injury subject to compensation; (b) in case 
of injury and destruction to: property. 

In general, objective liability is incurred only by the possessor 
(détenteur), i. e., by the person who possesses and uses the air- 
craft for his own purposes, taking the profits and assuming the 
costs of his enterprise. It is not necessary that the possessor be 
also the owner of the aircraft, though generally this will be the 
case. If the, aircraft is used without the authorization and knowl- 
edge of its possessor, the latter will be exempt from his liability, 
which in turn will fall entirely on the person who unlawfully uses 
the aircraft. However, the legitimate possessor (détenteur 
légitime) will be jointly liable with the latter in case the unlawful 
use of the aircraft has been made possible through his fault. 

The only defense of the possessor of an aircraft lies in proof 
of the fault of the person injured, which defense is specifically 
mentioned by §20. In order to estimate the proportion of com- 
pensation to be paid by the possessor of the aircraft, according 
to the extent of fault of the injured person, droit commun rules 
must be followed.** The fault of the person injured should there- 
fore coincide with the sustaining of the injury, which would occur 
when not only the accident but the injury itself would be the 
natural outcome of the fault (négligence) of the injured person. 
Thus the fault of the person injured, though coincident with the 
sustaining of the injury, could just as well take place before the 
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accident** as after.“® By the term “person injured” (victime), the 
law means the person whose body, safety or property has been 
damaged. Nevertheless, since the law well recognizes the right 
which persons indirectly injured have to compensation,*® it must 
be admitted that their fault could exempt the possessor of the 
aircraft, at least to some degree. It is evident that, in general, 
fault in this class of persons could occur only after the accident.*’ 
On the other hand, fault of the gardiens or possessors of the ob- 
ject damaged must evidently be considered. 

This very severe liability is nevertheless limited by §23 to the 
sum of 25,000 marks-capital or 1,500 marks annuity for injury to 
or death of the injured person. If the same accident injures many 
persons, the total sum of compensation which can be allowed them 
must not exceed 75,000 marks-capital or 4,500 marks annuity. 
Compensation for property can not exceed the total sum of 5,000 
marks. 

Besides objective liability, instituted by §§19 and following 
of the law of air navigation, this law maintains droit commun 
liability, as set forth by the Civil Code, and expressly stated by 
§28 of the said law. Thus, the injured person could choose be- 
tween instituting an action based on the specific air law regulations 
or one based on the rules of the Civil Code. 

Recourse to the civil law is had whenever one of the many 
conditions which will be enumerated and which are necessary for 
application of the severe regulations of the air law fails. This 
will be the case when damage caused by an aircraft will not be 
the result of an accident; for example, damage caused to property 
by continued flight of aircraft ;** when the aircraft, at the time it 
caused damage, was not in operation; when it is a question of 
making a charge against the pilot or any other person, excepting 
the possessor of the aircraft; when the injured person wishes to 
get compensation for an injury such as caused by delay, and so 
forth; finally when the damage exceeds the sum as indicated in 
§23 of the air navigation law. 

Thus the droit commun*® allows greater possibilities to the 
injured person and allows him to secure full compensation, but its 
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application has the disadvantage of making it necessary that the 
plaintiff show proof of fault on the part of the defendant. It will 
then be in only extremely rare cases that the injured person could 
base his suit on the rules of the droit commun, 

The German legislator, in dealing with air accident victims 
as a group, wished to safeguard them from the risk of insolvency 
on the part of the aircraft possessor. To this effect, §29 of the 
air navigation law of August 1, 1922, as well as Chapter K of the 
ordinance of July 19, 1930,5° has granted a special guaranty to 
the victims of aviation accidents. Particularly, before receiving 
permission to operate an aircraft, the aircraft possessor must show 
proof that he has contracted insurance to the maximum amount 
indicated by §23 of the law of August 1, 1922, or at least that he 
has furnished security by the deposit of money or securities, suffi- 
cient to guarantee a trust fund to be used for payment of dam- 
ages. The insurance must be contracted with an insurance com- 
pany whose operation is authorized by the Reich, and the policy 
must be drawn up in such a manner that it will continue in force, 
in case of a change of possessor, throughout the period of the 
insurance contract. It must be noted that the security deposit can 
serve as damages payment only in case the aircraft possessor: (1) 
would be bankrupt; (2) would delay payments; or (3) would stop 
operations—operation of his aircraft or several aircraft. On the 
other hand, the aircraft possessor could only recover the sum or 
securities deposited as security at the end of the fourth month 
following the completion of business operations. 

It is obvious that a guaranty in the form of a security deposit 
proves very impractical, both for the person injured and for the air- 
craft possessor, whereas in the form of insurance it presents many 
advantages and benefits to both parties. Unfortunately, the form 
in which it is adopted in Germany presents certain faults which 
it would be impossible to eradicate. Specifically, the injured per- 
son can not take direct action against the underwriter; he can only 
bring suit against the aircraft possessor; the insurance policy does 
not cover damage caused by a wrong (dol) on the part of the in- 
sured; it will be valid only in case the papers on board the aircraft 
are in order and if the aircraft has the regulation certificates and 
licenses; lastly, the policy does not cover damage caused by the 
aircraft, if it is being operated by an unlawful possessor. Thus, 
the person injured has no guaranty in those cases where he most 
needs it. 
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In résumé, the German law, while adopting the principle of 
absolute liability, limits compensation to a relatively modest sum. 
This system is completed by a guaranty granted the person injured 
as security against insolvency of the liable party. The solution ex- 
pressed by the German legislator seems quite practical, and, if 
certain changes were made, the interests of the airmen and those 
of persons on the surface would be adjusted. 


Great Britain 


Liability for damage caused by aircraft to third persons on 
the surface is regulated by the Air Navigation Act of 1920.5 

From its promulgation, this law has been applicable in Eng- 
land, Wales, Scotland and Northern Ireland. Furthermore, Sec- 
tion 4 of this Act authorizes the King, by decree of Council, to 
extend the jurisdiction of this law to all British possessions, ex- 
cepting the Dominions and India. By order of the King, rendered 
in Council, the law of 1920 was extended in 1922 to the Colonies,* 
in 1927 to the Territories under Mandate,®* and lastly was adopted 
by the Irish Free State.5* 

Since Great Britain is signatory to the Convention of Paris of 
October 13, 1919, in which Annex D defines the expression “air- 
craft,” this definition was necessarily included in English aero- 
nautical laws. Thus Article 31 of the Consolidated Order, 1923, 
Number 1508, states that the word “aircraft” means all captive and 
free balloons, kites, airships and airplanes. Consequently, the aero- 
nautical laws do not apply to gliders and parachutes. Furthermore, 
Section 18 of the Air Navigation Act maintains that this law will 
not apply to aircraft belonging to His Majesty or exclusively set 
aside for his service. Thus the regulations of the aeronautical 
law do not apply to military aircraft (whether they belong to the 
land army, to naval forces, or to air forces), or to aircraft destined 
solely for civil service of the Crown, or to tircraft belonging to 
the King or used by him in his personal service. 

Section 9 of the Air Navigation Act deals with liability. In 
view of the very particular terms of this text, and for purposes 
ot clarity, the essential part is quoted, as follows: 

but where material damage or loss is caused by an aircraft in 


flight, taking-off, or landing, or by any person in any such aircraft, or by 
any article falling from any such aircraft, to any person or property on 
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land or water, damages shall be recoverable from the owner of the aircraft 
in respect of such damage or loss, without proof of negligence or intention 
or other cause of action, as though the same had been caused by his willful 
act, neglect or default, except where the damage or loss was caused by or 
contributed to by the negligence of the person by whom the same was 
suffered. 

What is the character of this liability? Theoretical opinions 
are divided. Certain writers see in it the principle of absolute 
liability ;°> others believe that Section 9 combines two principles: 
on the one hand, the rule concerning the transfer of the burden 
of proof, known as res ipsa loquitur, and on the other, the rule 
concerning created risk.** Finally, others see in it only a rule con- 
cerning distribution of proof, a simple presumption of fault of the 
aircraft owner.*? 

Personally, the writer believes that we cannot recognize in it 
the principle of absolute liability. This for the following reasons: 
if the British legislator had wished to introduce absolute liability, 
he would have found it sufficient to have a brief, clear text stating 
simply that liability was incurred for damage caused on the sur- 
face by an aircraft or an object falling from the aircraft. He 
could even have added “absolute liability” as the Uniform State 
Law of Aeronautics of the United States has done. Instead of 
that, Section 9 explains at length that this damage would be judged 
to be caused by the negligence of the aircraft owner, and it adds— 
which seems superfluous—that the injured person need not show 
proof of this negligence. 

The writer believes that the intent of the British legislation is 
clear. It creates a presumption of negligence on the part of the 
aircraft owner and nothing further. The purpose of this regula- 
tion is to set aside the application of the common law to the regu- 
lation of proof. Generally, the English law, as well as the law of 
continental countries, requires that the plaintiff show proof of 
fault on the part of the defendant. Since the person injured in 
an aircraft accident is almost always unable to furnish such proof, 
then, that he may obtain compensation, the legislator comes to his 
rescue by transferring the burden of proof. But the objection is 
that, in England as well as in the United States, the common law 
rule of res ipsa loquitur is applied, which in some cases frees the 
plaintiff from the duty of proving fault of the defendant. It 
would therefore be quite useless to add special regulations. 
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Evidently, this observation has its importance, but if the rule 
of res ipsa loquitur is always applied when an object is thrown 
from a plane, nevertheless there will be cases where it could not 
apply in the action concerning injury caused on the surface by the 
aircraft itself. Thus this rule is applicable only to damage which, 
obviously and in consideration of the normal circumstances ac- 
companying it, is caused by the negligence of the defendant. Thus 
this rule would not necessarily be applied to all damage caused by 
an aircraft. For example, suppose that, in a heavy fog, an aircraft 
pilot strikes the roof of a house and causes damage. It is very 
doubtful whether one can immediately recognize negligence of the 
pilot. The writer does not believe that the English courts would 
be able to apply the rule of res ipsa loquitur in such a case. In- 
stead he believes that, precisely for this reason, the British legis- 
lator thought it useful to introduce into air law the presumption 
of fault of the aircraft owner. 

Section 9 shows us exactly at what moment the aircraft is 
likely to incur liability as expressed by this text, especially at the 
take-off, i. e., the complete maneuver carried out on the ground 
for taking off. The aircraft also incurs this liability upon land- 
ing, or, in other words, as long as it rolls along the surface or 
moves on the water through passive resistance. 

Compensation must be paid not only for a direct injury, 
caused by physical harm to a person or by destruction of property, 
but also for nuisance and disturbance caused by the flight of air- 
craft to landowners on the surface.*® 

Generally, liability is incurred by the aircraft owner. How- 
ever, line 2 of Section 9 of the Air Navigation Act frees him of 
all liability in case he has bona fide rented the aircraft for at least 
14 days, and on condition that no member of the crew is in his 
service. In this case, the lessee of the aircraft alone will be liable. 
Furthermore, in case the damage has been caused solely through 
the fault of a third person, the aircraft owner will have recourse 
against the latter. 

We have yet to discuss the defenses available to the aircraft 
owner. Section 9 only mentions negligence (fault) of the person 
injured. Proof would not be the necessary condition of absolute 
liability nor even of liability for presumed fault. Because, in the 
latter case, it is quite useless to state that the fault of the injured 





58. A. D. MeNair cites in The Law of the Air a case granting compensa- 
tion for continued flight at low altitude over the property belonging to a 
young ladies’ school near Brighton (Roedean School, Ltd. v. Cornwall Aviation 


Co., Ltd. & Phillips). 
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person relieves the aircraft owner from liability, since any proof 
of absence of fault of the defendant is sufficient as a defense. 
This objection seems important. Nevertheless, in looking more 
closely at the text of Section 9, one can readily understand that 
the legislator simply wished to do away with presumption of 
negligence of the aircraft owner in case of fault of the person 
injured. If the presumption of fault is eliminated and if there 
only remains the fault of the injured person, as the only cause of 
the injury, it is easily understood that this latter would have 
nothing to claim from the aircraft owner. 

But let us suppose that the fault of the injured person only 
contributed to the injury, while the negligence of the defendant 
was proved. Three possible cases of this contributory negligence 
present themselves. The plaintiff had been negligent, but his fault 
would not of itself have been able to cause the damage, if the 
defendant had not subsequently been grossly negligent. In this 
case, the damage would be entirely admitted. On the contrary, 
the negligence of the plaintiff creates by itself the situation wherein 
the defendant, not having sufficient time necessary for considera- 
tion, could not take such measures as would avoid the injury, as 
he would otherwise have been able to do. In this case the de- 
fendant is entirely exempt. Lastly, there would be the case where 
the joint negligence of defendant and plaintiff was the cause of the 
injury. Then, in conformity to the common law, the plaintiff 
would not receive compensation, and, in accordance with the Ad- 
miralty regulations (applicable to damage caused on sea), the 
damage would be apportioned. 

If we take as our point of departure the point of view of 
Section 9, which expresses absolute liability of the aircraft owner, 
contributory fault could only be explained as exemption of the 
defendant from all liability, even though the fault of the plaintiff 
had only slightly contributed to the damage. On the contrary, if, 
as the writer believes, presumption of fault is recognized, i. e., 
a rule regarding distribution of proof, then the section concerning 
tault of the injured person could, as has already been mentioned 
mean only the elimination of presumption of negligence. We re- 
turn then to the common law, and by this means even the injured 
person who has contributed to the injury can sometimes obtain 
either entire or at least partial compensation. 

No explanation is necessary of the other defenses of the 
aircraft owner, because if it is believed that he incurs absolute lia- 
bility, there would be no defenses. If we otherwise grant only 
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presumption of fault, the means of defense are those of the com- 
mon law. 

In résumé, the English law institutes liability for fault, and 
adopts more severe rules toward the defendant than does the 
common law. 


Italy 


The problem of compensation for damage caused by aircraft 
to third persons on the surface is regulated by complicated rules, 
hard to understand, which jurisprudence and doctrine interpret in 
different ways. 

In order to explain correctly the opinion of some writers and 
the point of view of certain decisions, we must first study the 
aeronautical legislation prior to that now in force. This law, 
since repealed, particularly the royal decree of November 27, 1919, 
maintained in Article 8 a presumption of liability for damage 
caused by aircraft, against the person or persons causing the injury, 
the commanding officer and the aircraft owner, This presumption 
could be avoided only by proof of absolute force majeure. 

The present law, especially the decree of August 20, 1923, has 
not upheld this Article. On the contrary, it has preferred to dis- 
tinguish many cases of damage. Notably, Article 38 states that 
if an object is thrown, the right to damages for the injury caused 
is always granted. As to damage caused by the falling of ob- 
jects, during the take-off or landing of aircraft,®® the right to com- 
pensation is likewise granted, providing it had not been caused 
by force majeure. The present law does not mention any other 
causes of injury to third persons. It is limited in Article 40 to an 
enumeration of persons liable for the injuries caused by aircraft, 
and it adds that in case of contributory fault on the part of the 
injured person the rules of droit commun will be applied. 

Thus the law of August 20, 1923, deals with exceptional cases, 
such as the throwing and falling of objects, but it says nothing 
regarding the more frequent possibilities, i. e., the crash of the 
aircraft and forced landings. The complicated regulations of this 
law, as well as the serious deficiencies which are found in it, 
have aroused contradictory comment. 

Thus, M. Musto® maintains that the present law institutes 





59. The Law of air navigation of Jan. 11, 1925, in Article 1 describes an 
aircraft as a mechanism or equipment which is capable of carrying persons and 
things by using the sustaining force of the air, either static or dynamic. Air- 
craft are divided into airplanes, hydroplanes, kites, airships, free or captive 
balloons. 

60. L’Aeromobile (Naples, 1926), p. 61. 
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absolute liability in all cases of damage caused on the surface of 
the earth. He states that Article 38 of the law of 1923 is only a 
wordy and imperfect reproduction of Article 8 of the law of 
1919, which, according to him, in allowing only absolute force 
majeure as a defense, maintains no delictual liability, but only 
absolute liability. It is true that Article 38 only regulates com- 
pensation for damage caused by the throwing or falling of objects. 
However, according to the writer, the silence of the law of 1923 on 
other causes of injuries, especially in comparison with the laws of 
certain countries (France, for example) which apply the principle 
of absolute liability to these other cases, authorizes the application 
of the same principle to injuries the causes of which are not speci- 
fied in Article 38. 

Another writer, M. Brasiello,*’ takes the contrary view of the 
theory expressed by M. Musto. He believes that the law of 1923 
never recognized—even in cases of the throwing of objects—abso- 
lute liability, but simply upholds a presumption of fault on the 
part of those persons responsible for the aircraft, in every case 
without exception. 

Some writers,®? while criticizing the law of 1923 in a dif- 
ferent way, believe that the throwing of objects gives rise to 
absolute liability, falling objects to the presumption of fault, 
while in all other cases the droit commun will be applied, i. e., 
that the injured person will be held to show proof of fault on the 
part of the possessor of the aircraft. 

Lastly, Professor Ambrosini believes that the law of 1923 
sanctions the principle of liability according to the droit commun, 
demanding proof of fault in all cases, except in that of throwing 
objects, where the principle of objective liability will be applied.** 

Italian jurisprudence lacks uniformity. The lower courts hold 
that all damage caused on the surface of the earth gives rise to 
absolute liability, which they maintain to be upheld by Articles 38 
and 40 of the law of 1923.°* The higher courts admit that in such 
a case as foreseen by Article 40 there could be a question only of 
liability according to the droit commun. In any case, there is 
neither absolute liability nor presumption of liability as supported 





61. La Navigazione Aerea nel Diritto (Naples, 1925). 

62. Savoia, Cesare, La Responsabilita Civile del Vettore Aereo (Rome, 
1928) ; Cortesani, Giuseppe, La Responsabilita nel Diritto Aereo (Torino, 1929) ; 
Fragali, Michele, Principii di Diritto Aeronautico (Padua, 1930). 

63. “Caratteristiche Fondamentali del la Responsabilita,” 5 Il Diritto 


Aeronautico 164 et seq. 

64. Trib. Florence, Feb. 24, 1928, Biondi Ferri v. Ministero Aeronautico 
€ Buonsembiante, reported in 5 Diritto Aeronautico 213 et seq., reversed by 
Court of Florence, No. 10, 1928; Trib. Milan, July 2, 1927, Imperiali v. Ministero 
Aeronautico, reported in'12 Rev. Jurid. de la Loc. Aérienne 246 et seq., affd. 
by Court of Milan & denied by the Court of Cassation, Feb. 28, 1929. 
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by Article 8 of the law of 1919. Thus Article 40 of the law of 
1923 does not exempt the third person injured from the obligation 
to furnish proof of the fault of the person causing the injury. On 
the contrary, a typical case of objective liability is found in Article 
38, for damage caused by objects thrown from an aircraft during 
the course of its flight.** 

Personally, the writer believes that the law of 1923 provided 
three systems of liability: 

(1) The throwing of an object, as provided in Article 38, 
always gives rise to compensation for the damage which it causes. 
The law allows no defense. Therefore, the liability is absolute. 

(2) Injury caused by falling objects—following a take-off 
or landing—must in principle always be compensated, without con- 
sidering the cause of their fall. However, Article 38 carefully 
states that force majeure would constitute in this case a valid 
defense. Thus, in principle, it suffices for the purpose of imposing 
liability to show that the injury was caused by a falling object. 
Hence, the injured person will only have to furnish proof of an 
object falling from an aircraft, the damage caused, and a causal 
relation between the two. But, on the other hand, the law cate- 
gorically states that liability will not be incurred if proof of force 
majeure is furnished—which prevents the application of the prin- 
ciple of absolute liability. 

The writer does not desire to adopt the point of view of Pro- 
fessor Ambrosini, who believes that even in such a case the person 
injured is obliged to show proof of fault of the defendant. If 
this view were correct, the regulations of Article 38 concerning 
falling objects could no longer be explained. This text states 
clearly that injuries caused by falling objects during the take-off 
or landing of an aircraft give rise to compensation, except in case 
of force majeure. Why would the injured person have to show 
proof of fault of the person liable, if he is exempted by the same 
law—especially since the meaning of Article 38 is clearly that, in 
case no fault be proved against the defendant, he would still incur 
liability unless he showed proof of force majeure. 

(3) All other cases not dealt with by Article 38 remain to 
be discussed. These are questions of injuries caused by the crash 
of an aircraft, by its landing and take-off, and so forth—otherwise 
spoken of as the cases of more frequent damage. The law of 
1923 has not reproduced the regulations which regulated them in 





65. Court of Appeal of Florence, Nov. 10, 1928; Court of Cassation, Feb. 28, 
1929; Court of Cassation, Dec, 3, 1929. These three decisions are reported 
in 1 Rev. Generale de Droit Aérien 461 et seq. 
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the law of 1919. Article 40 of the present law, which alone can 
be said to correspond to Article 8 of the repealed law, contains 
only one rule common to both texts, that of joint liability of the 
aircraft owner, the operator, and the person causing the injury. 
The analogy does not go far, because, if Article 8 institutes the 
presumption of culpability, Article 40 mentions nothing of it. On 
the contrary, the last line of this Article provides expressly for 
the application of the droit commun in the case of contributory 
fault. Thus, the lack of an exact rule in the law of 1923 and its 
comparison with the law of 1919 definitely shows that the intention 
of the legislator was not to institute objective liability, as M. Musto 
believes, or a presumption of culpability, as M. Brasiello maintains, 
but to apply the liability of the droit commun in allowing only one 
derogation, that of joint liability, which is mentioned by this law. 

In all cases where the aircraft owner incurs liability without 
having committed a fault (which would be so in case of damage 
caused by an object thrown), he would have the power to turn 
his aircraft over to the persons injured (Article 42). This sur- 
render frees him from the necessity of paying further compensa- 
tion to the injured persons. It is doubtful whether the latter 
would derive any great satisfaction from it. 

We see then that the law of 1923, far from upholding the 
principle of liability instituted by prior air legislation, has returned 
to the droit commun and permits severe liability only in excep- 
tional cases. 


Poland 


Liability toward third persons, regulated by the decree of the 
President of the Republic, March 14, 1928, dealing with air law, 
is analogous to that toward other travellers.°7 It is based on a 
presumption of fault of the aircraft owner.*® The injured per- 
son is only obliged to furnish proof of damage caused by the use 
of the aircraft.®* The aircraft owner will be exempt from liability 
if he is able to establish: (1) the fault of the injured person, or 





66. See Kaftal, André, Réparation des Dommages Causés aux Voyageurs 
dans les Transports Aériens (Paris, 1930), pp. 21 et seq. 

67. See Kaftal, André, Komentarz do rozporzadzenia Prezydenta Rzeczy- 
pospoliteJ z dn. 14 marca 1928 r. o prawie lotniczem (Warsaw, 1928). 

68. Article 4 means by aircraft: balloons, airships, airplanes, gliders 
and other equipment capable of remaining in the air and carrying persons and 
things. Since Poland has ratified the Convention of Oct. 13, 1919, we must 
note that article 4 is in conformity with the definition given by Annex B of 
this ns elena Consequently, captive balloons and kites must be considered 
as aircraft. 


69. Article 59. 
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(2) force majeure, or, lastly, (3) that he had taken all necessary 
measures to avoid the accident.” 

Concerning the fault of the injured person, we know that this 
can serve as a defense, though it be the principle on which liability 
is based. As for force majeure, it can only exempt from liability 
as based on the principle of fault. The third exemption, mentioned 
by Article 60, must be studied more closely. 

In instituting, on the one hand, presumption of liability against 
the aircraft owner and allowing him, on the other hand, to contest 
it by proof that he had taken the necessary measures to avoid the 
accident, the law has not only allowed the party liable to prove 
that he had not been at fault, but also—and this is even more in- 
teresting—the law has given a definition of fault of the aircraft 
owner. Particularly, his fault could consist only in the fact that 
he had not taken all possible measures to avoid the accident which 
caused the damage. Thus the aeronautical law places upon the 
aircraft owner no duty at all—such as does the civil law,” but 
the much more restricted duty of taking all safety measures to 
avoid the accident. The result is that, in a case where such meas- 
ures were taken, the owner would not have to answer for the 
damage caused by an accident involving his aircraft. On the 
other hand, in order that liability as outlined by the aeronautical 
law be maintained, a causal relation between the absence of safety 
measures and the damage caused by the use of the aircraft is 
necessary, because delictual liability can be incurred only in case 
the fault of the party liable is the cause of the damage. 

The regulations of the Polish aeronautical law may be pre- 
sented then in the following manner. The aircraft owner is only 
obliged to take all possible measures to avoid accidents. In case 
failure to carry out this duty (i. e., his fault) has caused an in- 
jury, he will be liable and held to pay fuli compensation. To aid 
the injured person, who in the greater number of cases is absolute- 
ly unable to show sufficient proof of this fault of the aircraft 
owner as well as a causal relation between him and the injury, the 
legislator has instituted a double presumption against the liable 
party. In particular: any damage caused by the use of an aircraft 
creates, on the one hand, a presumption of fault of its owner 
(omission of safety measures to avoid accidents), and, on the other 
hand, the presumption of a causal relation between this presumed 
fault and the injury caused the victim. 





70. Article 60. 
71. Article 1382 et seq., Code Napoleon applied in Poland, 
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Consequently, in order to be exempt from the particular lia- 
bility instituted by the law of March 14, 1928, the aircraft owner 
must deal with one of these two presumptions. Either he will 
show proof of having taken all possible measures to avoid the ac- 
cident or he will prove that their absence is not the cause of the 
damage or the accident. In other words, it will be sufficient that 
he prove that the injury would have resulted even in case all pos- 
sible measures for safety had been taken. 

The law of March 14, 1928, allows two additional defenses: 
force majeure and the fault of the injured person, which seems 
superflous. In showing that the injury had been caused by force 
majeure or by fault of the injured person, the aircraft owner 
establishes thereby that the injury was not due to his own fault. 
If he has then neglected to take safety measures to avoid the in- 
jury, his negligence however has not caused the damage. In 
other words, proof of force majeure or contributory fault leads 
back to proof of lack of causal relation between the defendant’s 
fault and the damage caused the plaintiff, 1. e., to the greater 
exemption allowed by line 3 of Article 60. 

What are the injuries for which the aircraft owner incurs 
liability in the aeronautical law? In the first place, it seems that 
there can be no doubt in this regard, since Article 59, line 1 of 
the law of March 14, 1928, categorically states, without limitation, 
that the aircraft owner is liable for all damage caused by the use 
of his aircraft. Consequently, whatever the cause of this damage, 
whether it results from an accident or the normal operation of an 
aircraft, its owner always incurs liability such as defined by line 1 
of Article 59, and therefore he is presumed to be at fault. 

However, this reasoning is not exact, because in order to 
evaluate the special liability instituted by the aeronautical law, 
consideration cannot be based solely on the text of line 1 of Arti- 
cle 59. It is true that this text institutes a presumption of liability 
against the aircraft owner, but to define its extent and application 
we must turn to Article 60. And we have already seen that, in 
conformity with this Article, the owner will be exempt from lia- 
bility, either in case he has taken all possible measures to avoid 
the accident, or in case there is no causal relation between the ac- 
cident and the injury. But, if the injury is due, for example, 
to the normal operation of the aircraft, without any accident con- 
tributing to it, or even if none had happened, it is evident that 
the central idea of liability, as instituted by the aeronautical law is 
defective, and Article 59, line 1, would not be applied. 
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But, in this case—when the injury is not caused by an acci- 
dent—would the aircraft owner, freed from the particular liability 
of the aeronautical law, incur that of the droit commun? Article 
59, line 4, states that any person, whose fault has caused an in- 
jury, incurs liability jointly with the aircraft owner. Evidently, 
this regulation returns us to the droit commun, to liability for fault 
as summed up in Article 1382 of the Code Napoleon. What per- 
sons are meant in Article 59, line 4? These are the pilot, mech- 
anic, radio operator, passenger, and so forth, as well as the owner 
or possessor of the aircraft—always on condition that the person 
injured succeeds in showing proof of their fault. As soon as the 
legislator recognizes, aside from the particular air law liability, the 
liability of the droit commun, and does not limit the category of 
persons to whom it can be applied, there is no reason, once the 
fault of the owner is established, why the liability of the droit 
commun could not be applied, particularly in the cases which do not 
fall under the rule of special aeronautical liability. 

Consequently, the particular rules for liability, instituted by 
Article 59, line 1, only concern the cases where damage has been 
caused by an aircraft accident; in all other cases the rules of the 
civil law must be applied. 

But what are these rules? Can the principles of Article 1384, 
line 1, of the Code Napoleon, be applied to the aircraft owner, 
i. e., the presumption of liability of the gardien, in allowing by 
way of defense only force majeure and the fault of the injured 
person? This rule is much more severe than that of the aero- 
nautical law. If we permit its application, the result will be that, 
in case of damage not caused by an accident, the injured person 
will be favored more, i. e., precisely where he would least need 
assistance. Because, when the injury occurs, not from a sudden 
and unexpected happening (accident), but simply from the con- 
tinual operation of an aircraft, such for example as frequent 
flights over land at low altitude, it is evident that the person in- 
jured would have no difficulty in proving the fault of the party 
liable. It would then be not only useless but even unjust and 
contrary to the purpose of the legislator to apply in this case any 
more severe rules than those of the aeronautical law. If the leg- 
islator has particularly regulated the liability of the aircraft owner, 
it is purposely to avoid the application of the very severe rule 
of Article 1384, line 1, at the same time granting to the injured 
person the advantage of presumption of fault as created by the 
aeronautical law. Thus, in addition to the presumption of fault, 
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instituted by the law of March 14, 1928, there is no place for an- 
other more severe presumption, based on the civil law. 

Therefore, aside from the rules of the aeronautical law, Arti- 
cles 1382 and 1383 of the Civil Code cannot be applied to the 
liability of the aircraft owner. However, in case the injury has 
been caused by his employee, he incurs liability in conformity with 
Article 1384, line 3, of the Code Napoleon. In granting this, the 
writer does not wish to incur objection by admitting the more 
severe rule of the droit commun, aside from the presumption of the 
aeronautical law. Article 1384, line 3, as Professors Henri and 
Léon Mazeaud have so carefully shown, does not contain a rule 
of presumption of fault of masters and employers: 

The employee is only an instrument in their hands, of such kind that, 
when} he acts, it is exactly as though the employer himself had acted... . 
the employee is no more than an extension of the employer; it would be 
as absurd on the part of the employer to refuse to answer for the acts 


of his employee as to refuse to answer for his own acts, as though he 
believed that such an act were the work of his hand and not of his body.7? 


Thus, in case the damage is not caused by an accident—for 
example, if it is a question of depreciation of property or of nuis- 
ance caused to a landowner by the noise of an aircraft motor, and 
so forth—the person injured could bring no action based on the 
particular air law liability, he could have recourse only to the civil 
law, especially under Article 1382 and 1383 and would have to prove 
fault of the party liable. Nevertheless, by application of Article 
1384, line 3, proof of fault of the pilot or of any other employee 
would be sufficient to hold the aircraft owner for payment of 
damages. 

The aeronautical law holds the aircraft owner liable for dam- 
age caused by his apparatus. Nevertheless, he will be exempt: (1) 
if he has leased the use of his aircraft to another person who op- 
erates it to his own benefit, on condition that such lease be inscribed 
in the national aircraft register; in this case, the latter person as- 
sumes liability; (2) if the aircraft has been unlawfully used with- 
out the consent of its owner; the unlawful possessor would be liable 
in this case. However, if the unlawful operation of the aircraft 
has not been made against the wishes of its owner, the latter and 
the unlawful possessor would then be jointly liable. 

At what moment does the liability of the aircraft owner begin 
and end, as defined by the law of March 14, 1928? Article 58 
states that the owner incurs liability for damage caused by the use 





72. Op. cit., Vol. I, No. 857 et seq., and 935. 
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of the aircraft. Then, liability is incurred for damage caused not 
only by and during the flight of the aircraft, but even while it is on 
the ground, provided that at that moment it is in operation. It is 
not important to know whether the aircraft is in condition to fly 
or not. It is sufficient that at the time it causes injury it be placed 
under one of the forces necessary for its maintenance or operation 
in the air. Thus, as soon as an aircraft is in such position that 
motor power or wind can cause it to move, it will be deemed in 
operation. For example, an aircraft is about to land; it stops, its 
propeller stops turning, when suddenly a strong wind comes up 
which causes a movement of the plane, injuring a person—the 
particular liability of the aeronautical law will apply in this case. 

In résumé, the law of March 14, 1928, instituted against the 
aircraft owner less severe liability than that of the droit commun. 
This does not hinder the protection of the interests of the injured 
person by exempting him from the burden of proof. 


United States of America 


In considering the principles which regulate liability for dam- 
age caused by aircraft on the surface, we must first look into the 


very particular character of the legislation of this country. 

The United States is a union of States. In certain domains, 
exclusive authority has been granted by the Constitution to the 
federal government, while in others the federal authority and that 
of the particular States operate concurrently. Finally, in some 
other domains, authority belongs exclusively to the particular States. 
The writer would wander from the body of this article if he wished 
to analyze the principle of the limitation of this power. He will 
limit himself then to mentioning that Congress believes that it pos- 
sesses sufficient power to regulate a great number of the problems 
raised by aviation. Article 1, Section 8, clause 3 of the Constitu- 
tion gives Congress the power to regulate commerce between the 
different States. 

The Air Commerce Act was promulgated in 1926.73 In Sec- 
tion 3, this Act has given power to the Secretary of Commerce to 
prescribe rules for regulating aviation. These rules, called Air 
Commerce Regulations, have been duly published and entered into 
force March 22, 1927. They include among others the rules for 
air traffic, fixing the minimum height at which aircraft can fly, 





73. Complete title: “An Act to encourage the use of aircraft in commerce 
and for other purposes.” 
Chapter 
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and so forth questions which indirectly interest us. But the 
problem of liability is not even touched on. This is explained by 
the principle on which is based the limitation of federal power and 
those of each of the States. Actually, each State may regulate all 
the problems within its boundary and the federal government may 
not interfere, except in case difficulties arise in connection with 
interstate commerce in air navigation.“ But, the problem of lia- 
bility toward third persons has no relation to interstate commerce. 

Also, in spite of the readily recognized necessity for making 
uniform the principles of liability in adapting them to aviation, no 
progress has been made in the creation of a federal law. In this 
regard, the Committee on Aeronautical Law of the American Bar 
Association drew up a text called the Uniform State Law of Aero- 
nautics. This text only deals in general with problems arising from 
the legal power of the States, and the subject of liability is not 
mentioned either in the Air Commerce Act or in the Air Commerce 
Regulations. 

Section 5 of the Uniform State Law of Aeronautics deals with 
damage caused by aircraft to third parties on the surface and to the 
liability which proceeds from it. Before analyzing its contents, 
the writer wishes to mention that Section 5 of this Act has been 
adopted by eighteen States and territories.7* In 1931, the State of 
Idaho repealed the application of this law and promulgated a dif- 
ferent law in regard to aerial liability, identical with that of the 
State of Pennsylvania.” Furthermore, the States of Arizona and 
Connecticut adopted analogous laws, which differ from Section 5 
of the Uniform State Law of Aeronautics”® 

Thus at the present time, eighteen States and territories apply 
the principle of liability as established by the Uniform State Law 
of Aeronautics; four States have adopted special and different laws; 
the rest of the States apply the common law to damages caused by 
aircraft.7® 

75. See Logan, George B., “The Interstate Commerce ‘Burden Theory’ Ap- 
plied to Air Transportation,” 1 JouRNAL oF AIR Law 434 et seq. 

76. Delaware, 1928, Ch. 199, §5; Idaho, 1925, Ch. 92, §5; Indiana, 1927, 
Ch. 43, §5; Maryland, 1927, Ch.’ 637 §5; Michigan, 1928, No. 224, §5; Min- 
nesota, 1929, Ch. 219, §5; Nevada, 1923, Ch. 66, §5; New Jersey, 1929, Ch. 311; 
North Carolina, 1929, Ch. 190, §5; North Dakota, suppl. 1925, Ch. 2971, §5; 
Rhode Island, 1929, Ch, 1435, §5; South Carolina, 1929, No. 189, $5; South 
Dakota, §L925, Ch. 6, §5; Tennessee, suppl. 1926, §L616, line 6; Utah, 1923, 
Ch. 4, §5; Vermont, 1923, No. 155, §5; Wisconsin, 1929, Ch. 348; Hawaii, 
1925, '§3895. 

77. 1929, Act. 317, sec. 6. 

78. Arizona, 1929, Ch. 38, §11; Connecticut, 1929, Ch. 253, §32. 

79. The Air Commerce Act of 1926 and the Air Commerce Regulations, 
applicable to all States and territories, identically define “aircraft” as “any 
contrivance now known or hereafter invented, used or designed for navigation 
of or flight in the air, except a parachute or other contrivance designed for 
such navigation but used primarily as safety equipment.” The Uniform State 


Law of Aeronautics gives a more exact definition, including in the term aircraft 
balloons, airplanes, hydroplanes and all other equipment used for air navigation. 
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We next have to deal with special texts for aerial liability, 
such as drawn up, either in the Uniform State Law of Aeronautics, 
or in the four State legislations which will be mentioned. After- 
wards we shall discuss the principles of the common law as ap- 
plied in all the other States. 

Section 5 introduces absolute liability for damage caused on the 
surface. In the first place, this damage must be caused by the 
take-off, landing, flight of the aircraft, or even by the falling of some 
object from the aircraft. Under this law compensation can not be 
secured for damage caused by an airplane rolling across the surface 
of the ground. Thus, Section 5 can not be applied to damage 
caused by an aircraft standing still on the ground, going into or 
out of a hangar, or simply moving upon the ground. It would be 
otherwise if the damage were caused by an aircraft rolling, with 
its motor operating, over the ground to assume position for the 
take-off, or rolling along the ground without any motor power, 
immediately after its landing. ‘These transitional moments are 
included in the terms “ascent” and “descent” mentioned in Sec- 
tion 5, which otherwise would be meaningless, because while the 
aircraft is in the air, whatever its altitude, it is evidently in flight. 

Damage must cause an injury to persons or things on the 
surface. Since Section 5 makes no discrimination on this point, it 
follows that any damage whatsoever, if there be a causal relation 
between it and the flight, take-off or landing of the aircraft, must 
be fully compensated. 

When the damage is caused by an aircraft under the condi- 
tions mentioned, it is unnecessary to know what had been the 
causes. Whether it be negligence of the pilot, act of a third per- 
son, air risk, or force majeure, full liability will always be in- 
curred.*° Only one defense is valid, and that is in case the dam- 
age is caused in whole or in part by the negligence (fault) of the 
person injured, or by that of the owner or guardian of the object 
injured. To show to what degree the negligence of the person 
injured deprives him of compensation, we must turn to the com- 
mon law, where application of this principle to aeronautics is 
made many times. Thus, in case of air exhibitions, when spec- 
tators were injured, the courts have generally granted them com- 
pensation, in spite of the fact that they were seated very near 





80. However, G. Anstreich and S. Kempner, in their note concerning Sec- 
tion 5 of the Uniform State Law of Aeronautics, 4 Air Law Rev. 174, believe 
that “Act of God” and force majeure, as causes of damage, completely exempt 
from liability as instituted by Section 5. Nevertheless, these writers show no 
proof to substantiate their thesis; their discussion proclaims absolute liability 
and does not mention force majeure as cause for exemption. 
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the point of take-off or landing of the aircraft—sometimes even in 
cases when they had left the seat which had been assigned them. 
Nevertheless, in some of these cases, negligence of the persons 
injured could not be proved.* For example, a youthful spectator 
at an air meet, in spite of a barrier, walked over to a balloon at 
the moment of its ascension and was carried into the air;®? in 
another case, the victim, without any compulsion, approached the 
propeller of an airplane which caught and killed him.** In these 
two cases the plaintiffs were refused compensation. 

Section 5 states that absolute liability is generally incurred by 
the aircraft owner. If the aircraft has been rented, the person 
who has taken it for hire will be equally liable. The pilot who is 
not also the owner of the aircraft will only incur liability in case 
of fault—in conformity with the common law. 

Such severe liability has aroused strong opposition. The ques- 
tion has been raised whether Section 5 of the Uniform State Law 
of Aeronautics was not unconstitutional, whether it does not vio- 
late the Fourteenth Amendment of the Constitution of the United 
States** in depriving the aircraft owner of the right of defense in 
establishing absence of fault, or force majeure.® 

Furthermore, four States among those who adopted the Uni- 
form State Law of Aeronautics have omitted Section 5. The 
States of Montana and Missouri apply common law liability, while 
the States of Pennsylvania and Arizona have promulgated, as has 
been mentioned, special laws on the subject. Finally, the State 
of Idaho in 1931 rejected Section 5 and adopted a law identical 
with that of the State of Pennsylvania. 

The law adopted by the States of Pennsylvania and Idaho 
differs from Section 5 in that absolute liability has been replaced 
by delictual liability. The aircraft owner is only liable for his 
negligence, in conformity with the common law—with this one 
difference, that it is always presumed that he has committed a 
fault. This presumption can be opposed by proof of fault of the 
person injured, by force majeure, by the fact that he had taken 
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all necessary measures to avoid the injury, or, finally, that there 
is no existent relation between the pilot and the aircraft owner 
(for example, in the case of theft and unlawful operation of an 
aircraft). 

The laws on aerial liability promulgated by the States of 
Arizona and Connecticut base liability on negligence. But it is 
the pilot whom they make liable in the first place—while admitting 
secondarily the liability of his employer. As previously stated, the 
other States apply the principles of the common law to liability 
toward third persons, 1. e., liability for fault. This liability could 
be incurred only in case the commission or omission of a fault on 
the part of the owner could be established. 

The next question is to determine whether the burden of proof 
of fault always falls on the plaintiff—the victim of the injury. 
Generally, he will be made to show proof, which, however, is diffi- 
cult for him—in view of the fact that a person on the ground will 
scarcely know, for example, the cause of an accident which results 
in an airplane crashing onto his house. Also, to assist the plain- 
tiff, the rule of res ipsa loquitur has been applied for some time. 
This rule consists in shifting the burden of proof: it holds against 
the defendant a double presumption, that of his negligence, as 
well as the fact that this presumed negligence was the cause of 
the injury. In order to apply this rule, it is necessary: (1) that 
the object (the aircraft) which caused the damage be under ex- 
clusive control of the defendant or his employee; (2) that the act 
causing the injury be of such nature that it can reasonably and at 
first glance be explained by the negligence of the defendant. These 
presumptions are not incontestable; the defendant can refute them 
by showing proof, either that there was no fault on his part or 
that of his employees, or that the injury was not caused through 
his fault.®* 

Let us see now under what conditions the aircraft owner in- 
curs liability and upon whom will fall the burden of proof. We 
shall first consider those cases where damage was caused by the 
dropping or the falling of objects, by the crash of an aircraft, or 
by the take-off or landing of an aircraft, i. e., by an accident. 

I. An accident is caused by the fault of the aircraft owner 
or his employees. In this case, he definitely incurs liability. But 
will the person injured be held to prove the fault of the person 
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liable? In order to apply the doctrine of res ipsa loquitur, it is 
necessary, as has been mentioned, “that the direct cause of the 
accident, as well as the conditions which accompany it, be under 
the control and charge of the defendant or his employees, in such 
manner as not to seem unjust at first blush to attribute to them 
liability for the damage.’*? Thus this doctrine must be rejected 
in all cases where, at first blush, the accident can be proved due 
to causes other than the operation of the aircraft. The person 
injured will then be held to prove fault on the part of the de- 
fendant. In conformity with this principle, the rule of res ipsa 
loquitur has been applied to two aviation cases, the second of 
which has been greatly disputed. In the first case, the question 
deals with the crash of a plane in the vicinity of an airport and 
injury caused to a person on the surface. The injured person, 
not being able to show the cause of the accident, simply invoked 
the negligence of the pilot. At the first hearing, the court refused 
to apply the rule of res ipsa loquitur and the plaintiff’s suit was 
denied, since he had not shown proof of the fault of the defendant. 
But this judgment was reversed on a rehearing for the reason 
that, in such a case, the rule res ipsa loquitur should be applied.** 
In the second case, the plaintiff was driving an automobile on a 
road near an aviation field, when a plane piloted by an employee of 
the defendant ran into the automobile, causing damage, compensa- 
tion for which was demanded in court. The plaintiff could only 
prove the facts of the case as well as the injury he had sustained, 
but he could not establish fault on the part of the pilot, nor even 
explain the cause of the collision. He had to base his plea then 
solely on the rule of res ipsa loguitur, Compensation was allowed 
him by the court.® 

IJ. The accident is caused neither through fault of the air- 
craft owner nor through that of his employees. (A) First, we 
will take the case where the fault of a third person causes the 
accident. We can see two possible results; (1) an act or omission 
of an act of a third person as direct cause of the accident; for 
example, aircraft “A” collides in flight with aircraft “B,”’ wherein 
the latter falls on property and destroys a roof; (2) the defendant 
purposely causes the accident (fall or sudden landing) to avoid 
the result of a wrongful act of a third person; for example, the 
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pilot lands on the square of a park to avoid collision with another 
plane which is being handled improperly by its pilot. In these 
two cases there certainly would be some party who would be liable 
—specifically, the third person whose negligence was the initial 
cause of the injury. The question is to know whether the owner 
of the airplane in the accident also incurred liability. But Anglo- 
American jurisprudence seems to prefer to exempt him in both 
cases. It is true that there are no decisions dealing with this point 
in the field of aviation law. But we can borrow from the field of 
automobile law where there are many cases. For example, the 
defendant’s automobile, violently struck by another, has been 
thrown into the path of a third party and causes injury. The 
court does not hold any liability against the defendant.°° In an- 
other case, the defendant’s car, in order to avoid collision which 
threatened it through the fault of another automobile, was vio- 
lently thrown from the road and through this act caused injury 
to a third party. Here also the defendant was declared not liable.™ 

(B) Let us turn now to the case where damage is caused by 
an accident which is not the result of the fault of the pilot nor 
of a third person, nor of force majeure. It might be caused by 
some occurrence generally unforeseen by the air transport operator 
in the present state of aeronautical science. Such would be, for 
example, an imperfection in the motor or wing structure, which, 
in spite of constant examination for defects, leaves much to be 
desired; a new aeronautic phenomenon; an atmospheric condition 
overtaking the pilot in the course of a flight, and so forth. This 
might be, as M. Roger Prochasson® has stated, “a very special 
aeronautic risk, of a very complex nature . . . presenting a 
very limited character, since it brings together only certain clearly 
characterized facts, not the result of a fault in the piloting.” These 
events which we shall call, in the words of M. Prochasson, “air 
risks” (risques de l’air) can by themselves cause an aircraft ac- 
cident that would result in damage to third persons. On the other 
hand, an aviator, in an effort to avoid such damage, can commit 
an act which also causes injury (for example, landing on the roof 
of a house, and so forth). 

Because of the lack of decisions dealing with this problem in 
the field of aviation, the writer is forced to refer to jurisprudence 
in a different field, where it is shown that the aviator should be 
held liable and the rule res ipsa loquitur can be applied. 
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(C) If the accident is due to force majeure, the aircraft 
owner will evidently be exempt from all liability. The injured 
person alone must bear the injury which he has suffered. 

We must now view the cases where the injury is not caused 
by an accident, but by the normal operation of aircraft. Flight 
over land or rural property can cause nuisance or annoyance to 
its owner. In these cases, jurisprudence refuses any action to the 
injured owner when the flight is made in a normal manner at a 
reasonable height.°* The conclusions would be different if the 
flights, for any reasons whatever, were made too often or at too 
low an altitude—for example, in the neighborhood of an airport 
or an air school.*%* But normal flight can cause more tangible 
damage, for example, in frightening animals which are on the 
surface beneath. Such fear can either do injury to the animals 
or even, in injuring them, make them dangerous to persons. In 
the first case, jurisprudence is divided. Under similar conditions, 
compensation has sometimes been refused,®*> and other times 
granted. In the second case, where animals take fright at the 
sight of an airplane and cause injury to persons, jurisprudence 
grants to the injured persons the right to claim compensation of 
the aviator.’ Evidently in all these cases the rule of res ipsa 
loquitur could not be applied. 

Let us now review rapidly the manner of application of the 
common law to compensation for damage caused by aircraft on 
the surface of the earth. We have only to discuss a very special 
case, where a boat on the water would be damaged by the fall of 
a plane or of objects dropping or having been thrown from it. 
Admiralty law would then apply. In this case, the essential differ- 
ence between common law and admiralty law is that in case of 
concurrent fault by aircraft owner and the person injured, the 
injury and the compensation would be, according to maritime law, 
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divided between the two, whereas, in conformity with common 
law, the fault of the injured person would deprive him in general 
of any right to full compensation. It is true that this latter rule 
sometimes allows an exception, where it might happen that the 
aircraft owner would be adjudged to pay partial or full com- 
pensation. 

In summing up the principles applied in the United Sattes to 
aerial liability toward third persons, we see that an attempt has 
been made to incorporate the principle of absolute liability. This 
tendency, strong five years ago, is already beginning to weaken. 
The number of States which have adopted it not only do not grow 
but are beginning to diminish. The doctrine is returning to the 
liability of the common law® and the question is even raised as to 
whether the application of absolute liability is permissible or con- 
stitutional. 


Examination of All Other Aeronautic Legislation. 


Bulgaria 
Aviation is regulated by the law of July 23, 1925, of which 


Article 22 institutes absolute liability of the aircraft owner for 
damage caused by the operation of his aircraft. In case the air- 
craft has been used without his consent, the owner is exempt from 
all liability, which in turn falls entirely upon him who has un- 
lawfully profited by the use of the aircraft. 

In case the aircraft belongs to a private aviation interest, the 
law®® requires payment of a deposit to serve as guaranty for pay- 
ment of any compensation incurred. In case the aviation company 
does not pay compensation, that amount will be deducted from 
the deposit. The deposit can only be returned to the company four 
months after its settlement. 


Chile 

Aviation is regulated by a decree having the power of a law, 
of May 15, 1931. Article 1, specifying what is meant by the term 
“aircraft,” is identical with Article 1 of the French law of May 31, 
1924. This has previously been explained in the chapter dealing 
with French legislation. 
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Article 52 institutes absolute liability for all damage caused on 
the surface, the owner or lessee of the aircraft, the operator and 
the person causing the injury being jointly liable. 


Denmark 


The law of May 1, 1923, regulating aerenautics, includes with- 
in the meaning of “aircraft”: airplanes (land and sea), airships, 
ard free balloons. Thus gliders captive balloons, kites and para- 
chutes are not regulated by the aeronautical law.1° This law in- 
stitutes absolute liability for damage caused to third persons, which 
liability can be avoided only by proof of fault of the person in- 
jured. It is interesting to note that the Danish law’®? makes 
the owner or possessor of the aircraft liable for damage caused, 
among others, by persons attracted to the aircraft when it lands or 
crashes outside the airport. Absolute liability instituted by Article 
36 of the law of May 1, 1923, will not be applied in case the acci- 
dent happens within the airport. In that case the droit commun 
is applied, i. e., liability based on the idea of fault.1% 

The aircraft owner is required to contract for insurance to 
cover possible damages. The Minister can authorize the owner to 
make a money deposit instead of insurance. 


Finland 

The law of May 25, 1923, regulating air navigation, gives in 
Article 2, line 2, the same definition for aircraft as the Danish law. 
Article 6 institutes absolute liability, but only on the part of the 
aircraft owner, excluding the pilot. 


Hungary 

The Order of the President of the Council of Ministers, of 
December 30, 1922, regulating air navigation, institutes absolute 
liability of the owner and pilot of the aircraft. They will be ex- 
empt from liability if the accident causing the injury has been 
caused by the person injured. In case injury resulted from the 
use of the aircraft without the knowledge of the owner or pilot, 
only the person profiting by its use will be held liable. 
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Mexico 

Air navigation is regulated by rules contained in the law on 
General Communication Lines and Means of Transport, of August 
31, 1931.2° Book 4 of this extensive code is devoted to air trans- 
port. Article 443 defines the term “aircraft.” They are machines 
capable of flight by sustaining themselves in a static or dynamic 
manner in the air, and designed for the transport of persons and 
things. Consequently parachutes are not included in the category 
of aircraft. 

Liability toward third persons is regulated by Chapter IX of 
Book 4 of the law. Article 498 institutes liability of the aircraft 
owner for all damage which he had caused to persons or things. 
However, Article 500 exempts the owner from liability for dam- 
age, if it has been caused by chance, by force majeure, or in the 
course of a flight which had been authorized by the authorities. 
Finally, Article 501 exempts the owner and crew of the aircraft 
from their liability for damage caused by accidents to persons, if 
they had taken all reasonable and technical measures to avoid the 
damage. 

We see then that the Mexican legislator instituted delictual 
liability, with presumption of fault of the aircraft owner, which 
he can always contest by proof of force majeure or chance, and, 
in certain cases, by proof that he committed no fault. Thus the 
procedure of the Mexican law is analogous to that of the Polish 
law. However, it contains an important difference. In particular, 
the Polish air law, as we have seen, defines the fault of the air- 
craft owner as neglect to take necessary safety measures to avoid 
the accident, while the Mexican law is more exacting in substitut- 
ing the idea of “damage” for that of “accident.” It follows that 
any damage caused other than by accident does not come under 
the aviation law in Poland but falls under the jurisdiction of the 
droit commun, which is not the case in Mexico. However, proof 
of absence of fault, i. e., that measures had been taken to avoid the 
injury, will not be admitted in Mexico except in case of damage 
caused to persons by an accident. 

Thus, in case an airplane by flight at a low altitude frightens 
animals and causes damage to the landowner below, the Polish law 
of aviation will not be applied, and liability will be maintained 
under the jurisdiction of the droit commun, which is much more 
favorable to the aircraft owner. In Mexico, it will be different— 
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air navigation regulations will apply. There would then be pre- 
sumption of liability against the aircraft owner, and, since in this 
case the question is not one of damage caused to persons by the 
existence of an accident, his exemption would lie only in proof 
of accident by chance, force majeure or a flight which had been 
authorized by authorities. 

It appears that the Mexican law, although based on the same 
principle as the Polish law, is more severe. 

The person who operates an aircraft without the consent and 
knowledge of its owner incurs liability instead of the latter.2%” 
The owner incurs liability jointly with the person to whom he has 
leased his aircraft for commercial service, unless the competent 
authorities are duly notified of this lease. 


Norway 

The law of December 7, 1923, regulating air navigation, ap- 
plies the same definition in Article 1 for aircraft as the Danish law. 
Article 37 institutes absolute liability for the aircraft owner, from 
which he can be exempt only by proof of grave fault of the injured 
person. The Norwegian law has no regulations concerning dam- 
age caused by persons attracted by the crash of an airplane.’ 


But the Supreme Court of Norway, in deciding such a case, re- 
tained the liability of the aircraft owner. In its report, the Court 
mentioned that the crash of an aircraft is an extraordinary occur- 
rence, likely to draw curiosity, and that the gathering of a crowd 
and the injuries which it caused on the land of the plaintiff con- 
stituted the natural result of an aviation accident. It follows that 
there would be a sufficient causal relation between the damage 
caused by the assembled crowd and that caused by the crash of the 
aircraft.2° 

Nevertheless, absolute liability as instituted by Article 37 is 
not applied to damage caused within the limits of an airport. As 
in Denmark, the droit commun would then be applied, i. e., lia- 
bility for fault.22¢ 

Aircraft owners can be forced by competent authority to con- 
tract insurance to cover possible future damages. 
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Salvador 

Air navigation is regulated by the Decree of May 17, 1923. 
This law does not define the meaning of aircraft, but, inasmuch 
as Salvador ratified in June, 1932, the Ibero-American Convention 
of November 1, 1925, of which Annex D gives a definition of air- 
craft, there must be included in this definition all captive or free 
balloons kites, airships and airplanes. 

Article 5 of the Decree of May 17, 1923, institutes absolute 
liability of the aircraft owner for all damage caused to property 
of another through any accident or lack of care. 


Siam 

Air navigation is regulated by the law B. E. 2465 of 1922, 
modified by Amendment B, E. 2467 of 1924, and the Act of 
Amendment B. E. 2468 of 1925. 

The law does not give any definition of the word “aircraft,” 
but since Siam ratified on February 2, 1920, the Convention of 
Paris of October 13, 1919, which, in Annex D, clearly points out 
what is included in this term, it follows that the Siamese law in- 
cludes within its definition of aircraft captive and free balloons, 
kites, airships and airplanes. 

Liability toward third persons is regulated in a very compli- 
cated manner. According to the case in question, there would be 
absolute liability, delictual liability or presumed liability. In this 
regard, the Siamese law is similar to the Italian law, but, when it 
is a question of application of each of these forms of liability, the 
Siamese law is contrary to the Italian law. 

Absolute liability will be incurred for all damage caused to 
persons and things in case of landing outside an airport or other 
locality specially designed for the landing of aircraft.1" The ques- 
tion is whether this rule can be understood in a restrictive sense 
or whether the word “landing” (aterrissage) can be used in a 
broader sense and include also the crash (chute) of an aircraft. 
In view of the lack of jurisprudence and doctrine, it is difficult 
to determine whether the word “land” can also include in Siam 
the meaning of “crash.” Nevertheless, the wording of line 2, 
§117, leads the writer to prefer the broader interpretation of this 
text. The said text specifies that liability will be incurred even in 
case the landing took place as a result of force majeure. It is not 
the intent of this regulation to inflict punishment by fine on the 
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aircraft owner for having landed outside the regular locality, but 
it is instituted solely to protect adequately third persons injured 
on the surface of the earth. But what is the difference to the 
person injured as to whether this be a forced landing or an air- 
plane crash, at the time he is injured? It is equally difficult for 
him to avoid both. This seems even more reasonable if we com- 
pare line 2 of §117 with line 1 of the same section, which only 
institutes presumption of fault against the aircraft owner, who 
causes damage in landing at an authorized airport or any other 
place specially designed for air traffic. It is clear that third per- 
sons who are at an airport are less exposed to danger than those 
who are outside, because, knowing that aircraft are flying over, 
taking-off and landing at an airport, they must and do protect them- 
selves and their property, and, furthermore, thanks to the as- 
sistance of the airport personnel and to the special air traffic or- 
ganization, they are well protected. If an accident happens to 
them, it is generally because they do not conform to the rules and 
regulations of the air transport companies and the airport officials. 

Nevertheless, the persons injured by aircraft at airports enjoy 
special protection, because there is not only a presumption of lia- 
bility against the aircraft owner, but also the law does not allow 
him to show proof of lack of fault. He will be excused only 
through force majeure or through the fault of the airport officials. 
Although the law does not mention it, the fault of the person in- 
jured—in case it was the actual cause of the injury—exempts the 
aircraft owner from liability in the two cases provided for by §117, 

Liability for objects dropping or falling from an aircraft in 
the air is regulated on a basis much more favorable to the aircraft 
operator.? He will be exempt from all liability for damage caused 
by the dropping of ballast (fine sand or water), newspapers (in 
conformity with authorization from the appropriate minister) and 
the dropping of any other articles as authorized by the competent 
authorities,44% on condition that such care be taken as would be 
taken by an ordinarily prudent person. The aircraft owner is 
liable for the dropping or falling of any other object, only in 
case there was any negligence on his part.1* Thus the person 
injured will be obliged to show proof of fault of the liable party, 
in conformity with the droit commun. In all these cases liability 
is incurred, as has been indicated, by the aircraft owner. In addi- 
tion, the passenger will be liable for damage caused by the falling 

112. Section 115, line 2. ai ~~ ae) ee 


113. Section 12. 
114. Section 115, line 1. 
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of objects, in case the dropping of objects (fallen or thrown) is 
done by them with malicious intent, purposely or negligently," 
and where any other damage is caused either by their fault or by 
non-observance of the rules which have been posted or duly made 
known to travelers. 

The rules regulating liability in Siam are quite complicated, 
but are reasonable. Where the landowners are in greatest danger 
from aircraft and where it is impossible for them to take safety 
measures, they are quite sufficiently protected by the law which 
institutes, on their behalf, absolute liability on the part of the air- 
craft owner. In regard to damage caused at the airport, the danger 
is much less and it is possible for third persons to take safety meas- 
ures. Also the legislator is less severe in that regard, in adopting 
other rules more favorable to the persons injured than those of 
the droit commun, i. e., instituting a presumption of liability against 
the aircraft owner. As for the dropping of objects, either thrown 
or fallen, these cases are rare and the damage caused is slight; it 
is much easier to prove fault of the party liable, because technical 
questions can not enter into the proceedings. Also the legislator 
has maintained the liability of the droit commun. 

We must still indicate the care which the Siamese legislator 
has taken in drawing up the aeronautical law. Section 118 deals 
with absolute liability of the aircraft owner for damage caused on 
the surface by persons who have been attracted to an aircraft ac- 
cident, without distinguishing whether they came of their own 
accord or were called by some of the personnel of the aircraft. 
Of all aviation legislation, only that of Denmark and Siam have 
dealt with this case, which in other countries has been much dis- 
cussed in jurisprudence.’® 


Sweden 

The definition of aircraft is given in Article 1 of the law of 
April 20, 1928. Aircraft are stated to be airplanes, airships and 
free balloons. 

Aerial liability as regulated by the law of May 26, 1922, 1 
absolute liability, and only the fault of the person injured is able 
to exempt from or lessen the amount of compensation.1?7 





115. Section 116. 

116. For example, in Germany the case decided in 1890 in Frankfort, 
cited by Zitelmann, Luftschiffahrtrecht (Leipzig, 1910), p. 37: in the United 
States, Guille v. Swan, 19 John 381, 1928 U. S. Av. R. 53 (1822) ; in Great 
Britain, Scott’s Trustees v. Moss (1889); in France the case decided Jan. 24, 
1906, by the Tribunal of the Seine, cited by Basilesco, La Propriété de l’Espace 
Aérien (Paris, 1920), p. 129: in Norway, the case decided by the Supreme 
— a Pig ‘cited in the chapter dealing with Norwegian legislation. 

at. rticle 1. 
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Liability is incurred by the aircraft owner''® and by the pos- 
sessor jointly.1!° However, the person who uses an aircraft for a 
flight without having permission from its owner, must assume lia- 
bility instead of the owner for all damage caused by said flight.17° 


Switzerland 


Liability for damage caused by aircraft on the surface of the 
earth is regulated by the Decree of the Federal Council of Janu- 
ary 27, 1920, concerning regulation of air navigation in Switzer- 
land. 

The law does not explain what is meant by the expression 
“aircraft.” M. Hess, relying on former aerial regulation and on 
the principles of the present law, believes that the word aircraft 
means airships, airplanes, free or captive balloons, gliders, kites 
and parachutes.!*" 

Article 26 of the Decree institutes absolute liability. The 
party liable can exempt himself neither by proof of force majeure 
nor by that of fault of a third person. Even the fault of the 
person injured can not necessarily take from the latter the right 
to compensation, Article 26 actually mentioning that “the judge 
can grant full or partial exemption from civil liability in case of 
fault’ of the injured person.” But it is not absolute, for the 
legislator relies entirely on the discretion of the judge. Also, the 
injured person, to secure compensation, has only to show proof of 
injury which he has suffered by the actual operation of the aircraft. 

The law does not explain what is meant by operation (ex- 
ploitation), which is generally interpreted in the same manner as 
has been shown in the sections devoted to the Austrian and Ger- 
man legislation. Relative to causal relation, the Swiss doctrine is 
based on the theory of adequate causality. Article 26 maintains 
liability for all damage, even if indirect. Thus, damage caused 
by horses frightened by the sound of an aircraft motor’? would 
be subject to compensation. The aeronautical law does not de- 
termine the amount of compensation; this must be determined by 
the law of obligations. Article 43 of the law of obligations allows 
the judge complete freedom to determine, according to the cir- 
cumstances, the amount of compensation. Besides compensation 
for actual injury, the judge is permitted by Article 47 of the law 





118. Article 1. 

119. Article 4. 

120. Article 3. 

121. Schweizeriches Luftrecht (Zurich, 1927), pp. 10 & 20. 
122. See Kilkowski, op. cit., p. 17. 
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of obligations to allow fair compensation to the injured person in 
case of bodily injury, or to his dependents in case of death. 

The same liability is instituted for the dropping of objects.'*5 
Liability is incurred: (1) by the person in whose name permission 
to fly is granted, (2) by the possessor of the aircraft, i. e., by the 
aircraft operator, and, obviously, (3) by the person who causes 
the injury. All these persons are jointly. liable. The persons 
obliged to pay compensation, in conformity with Article 26, have 
the right to seek redress against the person whose fault has caused 
the injury. 

This very severe liability is applied not only to private aircraft 
but also to those belonging to the state.1*4 

The Swiss legislator, who wishes to assure persons injured 
by aircraft the possibility of obtaining full compensation under 
the most favorable conditions, is not bound to institute absolute 
and unlimited liability, but he is obliged to assure them receipt of 
compensation. Thus, the competent authority has the right to 
demand the deposit of a guaranty by the owner or possessor of 
the aircraft, before the delivery of a navigation permit or cer- 
tificate of registration of the aircraft. In conformity with Article 
28, this guaranty can consist either of: (1) deposit of money, 
(2) joint guaranty with a Swiss bank, or (3) liability insurance 
contracted with a Swiss insurance company. 

At the time of the promulgation of the Decree of January 27, 
1920, the legislator was of the belief that insurance would be the 
normal means of guaranty, while the money deposit and a bank 
guaranty would serve temporarily—so long as the insurance com- 
panies lacked statistical information and experience in this field. 
It is interesting to note that only insurance and the bank guaranty 
have been utilized and that a money deposit has never been em- 
ployed.1#5 The guaranty thus determined must completely cover 
the liability as defined by Article 26; furthermore, it must operate 
in all cases without distinction—even if the aircraft is in the hands 
of an incompetent pilot who does not possess the required authority. 

Although the law only instituted an optional guaranty, leaving 
to the competent authority the right to exact it or not, nevertheless, 
in practice it is always requested. The minimum requirement is 
15,000 Swiss francs which must be reimbursed as soon as used in 
payment of indemnity. In regard to insurance, we must note 
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that in conformity with Article 60 of the insurance law of April 2, 
1908, the injured person has a right to a guaranty of an insurance 
sum and the insured party is authorized to pay compensation di- 
rect to the injured person. 

The Swiss legislator has instituted a supplementary guaranty 
for the benefit of the landowner who has the right to hold any 
aircraft which has caused damage to his property.??? 

We see then that the Swiss legislator in regulating aerial lia- 
bility, has had in mind only the interests of the injured persons 
and has very adequately protected them, but has completely failed 
to recognize the interests of the aviators. 


Czechoslovakia 


Aerial navigation is regulated by the law of July 8, 1925, Sec- 
tion 6 of which defines aircraft as free or captive balloons, motor 
balloons, kites, airships and airplanes (land planes, hydroplanes, 
helicopters, etc.).128 There is no doubt that parachutes are not 
included in the law, but there is doubt as to whether gliders fall 
under the jurisdiction of the aeronautical law. 

Section 29 institutes liability for damage caused by the opera- 
tion of aircraft. The law only allows two exemptions, in par- 
ticular, fault of the injured person or that of a third person. No 
member of the crew or other employee of the transport company 
is considered as a third person, nor the owner or employee of any 
organization in the service of air navigation, nor a participant in 
the flight.2° 

Thus the fault of a third person seems, in regard to the party 
liable, more like force majeure. The Czechoslovakian law institutes 
presumption of liability for fault’*® which can only be opposed by 
proof of fault of the injured party or a third person. 

Liability is incurred by the possessor and commanding officer 
of the aircraft. The aircraft owner will be liable if there is no 
other possessor. The person who has unlawfully taken the aircraft 
from its possessor or owner, incurs liability in their stead. Never- 
theless these latter will not be exempt from liability, if the taking 
of the aircraft has been made possible through their fault. 

To insure to the injured person compensation which would be 
due him, the Czechoslovakian law demands that the aircraft pos- 





127. Article 29 of the Decree. 
128. See Mandl, Vladimir, Letecké Prfvo (Pilsen, 1928). 


129. Section 31. ” 
See Diwald, ‘‘Das ee gm Gesetz tiber den Luftverkehr, 


130. 
4 Zeitschrift fiir Ostrecht 498 et seq. (1928). 
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Chile a of May 15, Absolute liability Fault of the victim 
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Hungary Ordinance of Dec. 30, Absolute liability Fault of the victim 
1922 
Italy TDecree-Law of Aug. Absolute liability for ob- Fault of the victim 
20, 1923 jects thrown from plane 
Presumption of fault Fault of the victim and 
for objects falling from force majeure 
plane 
Droit commun for take- All excuses of the droit 
off, landing and fall of commun 
plane 
Mexico Law on General Presumption of fault Unforeseen event or force 
Means of Communica- majeure 
tions and Transit, Authorized flight 
Aug. 31, 1931 All reasonable measures 
taken to avoid injury 
Norway Law of Dec. 7, 1923 Absolute liability Fault of the victim 
Poland Decree of Mar. 14, Presumption of fault Fault of the victim 
1928 Force majeure 
All possible measures 
taken to avoid injury 
Salvador Decree of May 17, Absolute liability Fault of the victim 
Siam Law B. E. 2465 Absolute liability for Fault of the victim 
(1922) landing or crash outside 
airport 
Presumption of fault if Fault of the victim 
accident happened at Fault of airport officials 
port Force majeure 
Droit commun for drop- Plaintiff must prove fault 
ping or falling objects 
Sweden Law of May 26, 1922 Absolute liability Fault of the victim 
Switzerland pases of Jan. 27, Absolute Hability Fault of the victim 
Czecho-Slovakia Law of July 8, 1925 Presumption of fault Fault of the victim 
Fault of third person 
U. S. A. Uniform State Law Absolute liability Fault of the victim 
(17 states) of Aeronautics, 1923- 
1929 
U. 2. 6. BR. Soe ones of Apr. 27, Absolute liability Fault of the victim 
Jugoslavia Law of Feb. 22, 1928 Absolute lability Fault of the victim 
















































CAUSE OF INJURY TO 
RECEIVE COMPENSATION 










COMPENSA- 
TION 





LIMIT 





PERSONS LIABLE 












GUARANTEES 





aircraft 


Operation of motor-driven 








None 





. Aircraft owner 
2. Non-professional crew 
3. Unlawful possessor 





Insurance 
Money deposit 
Security deposit 













































































Jects falling from aircraft 


Use of aircraft 1. Aircraft owner Security deposit 
2. Unlawful possessor 
Aircraft None 1. Owner or lessee of None 
plane 
2. Commanding officer of 
aircraft 
3. Person causing injury 
Use of aircraft outside None 1. Possessor Insurance 
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falling or dropping Aircraft lessee 
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sessor insure his risks, either by making a money or security 
deposit or by furnishing a bank guaranty. The injured person 
will then have a right to either the insurance sum or the guaranty. 


U.S. S. R. 


The air code of April 27, 1932, in Article 6, defines an aircraft 
as an apparatus capable of circulating in the air, which is either 
heavier- or lighter-than-air. Parachutes, kites and captive balloons 
would not be included as aircraft. 

Article 53 institutes absolute liability for damage caused to 
persons and to property. The only exemption will be grave fault 
of the injured person. Liability falls jointly on the aircraft owner 
and its operator.?** 


Jugoslavia 

Air navigation is regulated by the law of February 22, 1928, 
Article 1 of which qualifies aircraft as airplanes, hydroplanes, 
helicopters, free and captive balloons, kites and airships. This 
restrictive enumeration makes the aeronautic law inapplicable not 
only to parachutes and gliders, but also to autogiros. 

Article 88 institutes absolute liability for damage caused by 
the operation of an aircraft, as well as by objects which fall from 
it. Liability can be lessened or avoided if it is proved that the 
injured party himself has contributed to the injury. 

Generally, liability is incurred by the aircraft owner. How- 
ever, in conformity with Article 89 in case of a temporary lease 
(of short duration), the owner and the lessee incur joint liability. 
In case of a long lease, the aircraft owner is liable only if it is 
shown that there has been fault on his part. 

(To be continued) 
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THE FEDERAL WORK RELIEF PROGRAM 
AND STATE AVIATION ENCOURAGEMENT* 


Frep L. Smitut 


(1) Opportunities Under the Civil Works Administration: 


When the Civil Works Administration began to function 
shortly after November 15th of last year, the primary object was 
to create jobs for the unemployed. It was considered far better 
to put men to work on some constructive project than to dole out 
money with which these unemployed might be fed, sheltered and 
clothed. The opportunities for improvement of aeronautical facili- 
ties were immediately apparent. 

Three main lines of work presented themselves, namely: the 
construction of new fields; the improvement of existing fields; and 
the construction of air markers. 

Through the cooperation of Federal and State aeronautical 
groups, a program was initiated about December Ist which pro- 
vided for the improvement of many of our present landing fields, 
and the construction of a number of new ones. Work on landing 
fields has fitted in admirably, for several reasons: 

(1) because the greatest need for landing fields—in many 
states, at least—is in the vicinity of centers of popula- 
tion, where the unemployment situation is most acute; 

(2) because much of this work can be done by unskilled 
labor ; 

(3) because the construction of a landing field is a project 
of such unquestionable utility; and 

(4) because such projects, when completed, stand out and 
will survive as worth-while developments when other 
hastily conceived projects are forgotten entirely. 


(2) The Present Status of the Civil Works Administration and 
the Federal Relief Program: 


At this moment the activities of the Civil Works Adminis- 
tration are rapidly becoming history, and we are looking forward 





*A paper presented before the East Central Regional Meeting of the N. A. 
S. A, O., at the Hotel Sevrin, Indianapolis, Indiana, March 9, 1934, under the 
title of, “Opportunity for State Aviation Officials under the Civil ‘Works Ad- 
ministration and the Federal Government’s Work Relief Program 
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to the possibilities under the Federal Relief Program to be initi- 
ated about April Ist. So far as can be seen at present, the change 
in nomenclature and organization will have but little effect on the 
prosecution of the aeronautical development program. It behooves 
us, therefore, to renew our efforts to have included in the future 
program a fair share of work on our aeronautical program. 


(3) Suggested Program for State Officials: 


In looking back upon the accomplishments under the Civil 
Works Administration, while there may have been a number of 
different factors affecting the prosecution of programs in the vari- 
ous states, it is glaringly evident that practically all the dissatis- 
faction with the Civil Works Administration’s activities has been 
the result of either inadequate planning, or the lack of any plans 
whatever. I believe it is highly important, therefore, at this time, 
to suggest a program for state officials which will insure not only 
the allotment of a fair share of work on aeronautical develop- 
ments, but also the most efficient use of this labor once it is al- 
lotted. Whether the various states have directors of aeronautics, 
commissions, or merely airport advisors, the requirements for plan- 
ning are essentially the same. 

The first requirement is the preparation of a general plan for 
the location of landing fields about the state. This plan should 
be developed without any reference to difficulties which might be 
encountered in the acquisition of sites—at least insofar as dealings 
with property-owners are concerned. It should, of course, take 
into consideration the location of airlines which are either operat- 
ing at present or which have operated intermittently up to this 
time. It should also include a consideration of both Federal and 
State airlines whose development might reasonably be expected 
in the near future. It should also include a careful study of pos- 
sible air traffic along the main Federal airways, as well as inter- 
state operations which may tie in with the already established 
Federal airways. This planning will require a great deal of 
thought, especially in those states which have very little aerial traf- 
fic, at present, either of Federal or intra-state character. It will 
require careful study by people thoroughly conversant with aero- 
nautical activities in the state and with the Federal airways pro- 
- gram. 
This plan will vary considerably for each individual state, 
as can be seen by a very superficial study of the status of several 
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states in our group. To be specific, in Ohio, almost every county 
with the exception of a few in the southern section of the state 
is traversed by a Federal airline at the present time. Obviously, 
our plan for landing fields is considerably different from that of 
Michigan, where the southern counties only are traversed by 
Federal airlines at the present time. It is also slightly different 
from the situation in Indiana, where there are fewer large cities. 
It is practically the same as the situation in Illinois, where air- 
iines cover practically all of the state and, hence, make it necessary 
to consider practically every landing field from the standpoint of 
its utility to the larger aircraft which are already operating over 
practically every section of the state. 

Therefore, this general plan for each state will vary, for the 
above reasons, not only insofar as the location of fields is con- 
cerned, but also in the determination of the size of the areas which 
will be considered adequate, and the facilities which ought to be 
provided. Fields far off Federal and State airways may be con- 
sidered adequate when they provide merely a landing area suffi- 
cient to take care of present local needs; on the other hand, fields 
near Federal and State airways ought to be large enough for land- 
ings by air liners which may be forced down. In addition to being 
a field larger than one required for purely local operations, light- 
ing equipment is almost as essential, since so much of airlines’ 
operations at present is conducted at night. The marking of these 
fields near airlines is also of paramount importance, because of 
the frequency with which pilots from out of the state fly along 
these main airways. Naturally, a field which is not marked ade- 
quately is of little service whatever to any except local pilots 
familiar with its location. 

(a) Selection of Sites—After the preparation of a general 
plan for the location of fields about the state, the persons or com- 
mission in charge of the program should concern themselves with 
the selection of sites. This work must be done by personnel en- 
tirely familiar with the flying of airplanes. As our experiences in 
the past have indicated, a landing field as selected by a layman 
is very apt to be entirely unsatisfactory. Even the recommenda- 
tions of war-time pilots who have not kept pace with the latest 
developments in aviation are, often-times, embarrassing. In Ohio, 
we asked local groups to find as many possible sites as they could 
before our inspectors arrived to check them, and have had many 
instances where we have had to look up entirely different sites, 
due to the lack of possibilities at any of those selected by the local 
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groups. Our airport inspectors are experienced pilots who have 
been flying actively for the past five or ten years. It is only men 
of this type on whom state administrators can rely entirely for 
recommendations. The selection of the site is, of course, of fore- 
most importance. Unless a proper site is selected, no amount of 
work can make it entirely suitable. 

Standard specifications as to sites are not particularly useful. 
In parts of the country where a field of ideal size can be found, 
one of the most important responsibilities of the inspectors select- 
ing the sites is to decide whether or not an irregular field, or 
merely a landing strip, will be worthwhile developing. 

In the selection of sites for development under the Civil 
Works program, and for improvement under the Federal Un- 
employment Program which is about to begin, due consideration 
should be given to the fields which have been partially developed 
entirely by the initiative of present aircraft operators. While 
the Federal government has evinced no particular interest in the 
development of these fields—which they consider as “already estab- 
lished”—the fact remains that in many states a large per cent of 
the present so-called “established” fields are badly in need of en- 
largement or improvement, Furthermore, in the selection of a 
site for development, we have found in Ohio that the improvement 
of an already established field was a much sounder proposition 
than the construction of a brand new field, where no aeronautic 
activity exists at the present time. It is certainly reasonable to 
assume that where operators have struggled along for a number 
of years on small, rough, undrained fields, surrounded by all kinds 
of hazards, operations would pick up tremendously if the fields 
were improved in accordance with plans prepared under the Civil 
Works program. Here, again, the situation is distinctly an indi- 
vidual one for the various states. We have over 130 fields listed 
in Ohio, and except in certain sections of the state we have no 
particular need for new fields. A great many of these present 
fields, however, need extensive improvement which we feel should 
be taken care of at this time. Naturally, in states which had very 
few fields before the Civil Works program began, most of their 
activities will be confined to the construction of new fields. 

(b) Leases and Options—In order to satisfy the Federal re- 
quirements, fields must be leased for a five year period, with an 
option to purchase. The form of lease used probably varies con- 
siderably within any one state, and may vary widely in different 
states. When leases are made on fields which are already operat- 
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ing, it has been possible for municipalities to ask the operators 
whom they license on the fields to take over the responsibility of 
their maintenance, and hence the only obligations of many cities 
in our state are purely nominal. Of course where new fields are 
established where there are no operators, the local sub-division tak- 
ing the lease must assume responsibility for the maintenance of 
the field over the five year period, as required by the Federal 
government. The state advisor or commissioner should explain 
this requirement very carefully to municipalities or political sub- 
divisions negotiating these leases, so as to eliminate any dissatis- 
faction which might arise later due to unexpected obligations. 

After the site has been selected, a careful survey and work 
analysis should be made, These surveys (as shown on the blue- 
prints and photostats as exhibited) form the basis for reasonably 
close estimates for the calculation of the amounts of clearing 
and grubbing, fence removal, excavation, fencing, seeding and 
marking. With this data at the disposal of the central office, a 
proper application for funds for the job can be presented. In 
some instances we have surveyed a number of sites before a final 
selection has been made, so as to make the selection of the best 
site possible. 

It is only by the preparation of a general plan, and by the 
employment of experienced personnel, that adequate plans can be 
prepared for a landing field program in any state. At the pres- 
ent time, with the Civil Works Administration program tapering 
off to a conclusion by March 30th, it is only natural to expect a 
considerable let-down in the planning activities of state aeronau- 
tical groups. It should be remembered, however, that with the 
government definitely committed to an unemployment program, 
our real work has just begun. As I told you before, most of 
the difficulties connected with C. W. A. activities up to the present 
time have been the result of inadequate planning; and it is, there- 
fore, of the utmost importance that we plan carefully for any 
possible future developments. Even though many of our projects 
may never get beyond the planning stage, the value of this work 
cannot be considered a loss. Regardless of how soon industry 
absorbs the unemployed, the preparation of proper plans will find 
us ready to go forward with our program at any future time, when 
a suitable opportunity presents itself. 

(c) Summary—A final word on planning may require a care- 
ful definition of just what constitutes a “complete” airport. While 
the Department of Commerce distinguishes between a “landing 
field” and an “airport,” it is not at all specific as to just what im- 
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provements should be made on a piece of farming property, to 
make it a first-class field. A complete airport—at least insofar 
as Ohio is concerned—should provide the following: 

(1) Adequate landing area, whether it be an all-way field 
of sufficient length, in two directions, for the landing and taking 
off of any airplane. 

(2) A surface graded to as uniform a grade as possible, 
this grade not to exceed 2% at any place in the landing area. 

(3) An adequate drainage system. 

(4) A sod surface which, combined with adequate drainage, 
should keep the field available for light traffic through practically 
all seasons of the year. 

(5) An adequate fence about the entire landing area, to 
prevent trespassing. 

(6) Standard Department of Commerce field and boundary 
markers, to make the field or runways easily identified from the 
air. In this connection, I believe it is of utmost importance that 
uniform markers be used by every state, so as to avoid confusion 
when comparatively inexperienced pilots make cross-country trips. 

(7) A landing tee or wind sock, located so as to be easily 
found by even inexperienced pilots. 

(8) Adequate toilet facilities. While this subject is one about 
which people generally may talk only in whispers, the situation 
should be faced and studied very carefully, One of the most 
disgusting deficiencies of many of our so-called airports at the 
present time is the lack of adequate toilet facilities when crowds 
gather to witness air shows or to greet some famous flyer. There 
is no excuse in the world for the lack of foresight which results 
in literally hundreds of people being made uncomfortable when 
visiting airports. It is not only necessary that adequate facilities 
be provided, but there is no justification, in this day and age, for 
not keeping such facilities in a neat and orderly condition, 

(9) The provision of a well supplying wholesome water. 
Many of our airline passengers are soured on air travel, not by 
the service which the airplanes themselves offer, but by the totally 
inadequate toilet and drinking water facilities along the route. 

(10) Where the traffic warrants it, a clean restaurant, with 
a supply of food to take care of normal needs. 

(11) Again where traffic warrants it, adequate storage and 
servicing facilities for airplanes. 

(12) Boundary lighting and an airport beacon, so as to make 
the field available for aircraft 24 hours of every day. 

(13) In states such as we have in the central west, adequate 
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hard-surfaced runways, so as to permit landings and take-offs at 
all seasons of the year. While we are not and should not advo- 
cate the installation of such runways at every field, these runways 
must be regarded as absolutely essential on fields upon which the 
traffic is comparatively heavy, and where operations are carried 
on all year round. 

I believe that in the complete planning for any state, all of 
these points should be kept in mind, and plans should be made 
for the inclusion of all of these features where the construction 
of a complete airport is deemed necessary. It is true that the 
airport activities under the Civil Works program have been con- 
fined largely to providing more adequate landing areas in the vari- 
ous states. As we plan for the future we should, of course, keep 
in mind the inclusion of all of these features which are absolutely 
necessary to make our airports entirely satisfactory. 


(4) Conclusion: 


In closing, I would like to stress again the individual nature 
of the work in the various states. The general plan is, of course, 
affected greatly by the present status of both Federal and State 
airways in any given state. Further than that, the opportunities 
for developing an extensive program in any state will depend very 
largely upon its industrial or agricultural characteristics. Unem- 
ployment is now, and probably will continue to be, of greater con- 
cern near our centers of population, and may confine our activities 
to work on our program on fields near the centers of population, 
even though it may seem much more desirable to construct fields 
in rural or sparsely settled areas. 

The nature of the terrain affects the planning of a program 
very markedly. Obviously, states in a mountainous region have 
an entirely different problem from those in the central west, where 
suitable sites are almost limitless in number. Some states, such 
as Ohio, are concerned with the development of a program both 
in hilly and in comparatively level areas. Western states, with 
large desert areas, comparatively small populations and large areas 
of public land or land which can be purchased for nominal amounts, 
have an entirely different job from what we have in the central 
west and in the eastern states. 

While keeping in mind that each state’s problems are largely 
individual, it is necessary to keep the whole Federal program be- 
fore us so that, as our landing field program nears completion, 
each state unit will fit harmoniously into the national picture. 





RECENT DEVELOPMENTS IN AIR 
TRANSPORTATION* 


James H. DoovitTLey 


The watchwords of air transportation are speed, safety, relia- 
bility, economy, and comfort. 

Speed is essential. The principal reason for the existence of 
air transport is that it furnishes the fastest means of transporta- 
tion. To go back for a minute and think of the speeds we have 
had at various times in the history of transportation, we can go 
back, let us say, to 1830 when it took six months to cross the 
continent in a prairie schooner drawn by oxen. Shortly thereafter, 
the stage coach came in and cut that down to something over a 
month. Then followed the pony express, and, in 1869, the first 
transcontinental train, The railroad cut the time for a trip across 
the continent to seven days. From 1869 almost to date there has 
been, if we exclude air transport, very little increase in transcon- 
tinental speed. When we consider the last few years and realize 
that in 1930 it took two days by air and rail, flying by day and 
entraining at night, that in 1932 it took 31 hours to cross the 
continent by air, and in 1933 airlines instituted a high speed trans- 
continental service and made it in just over 19 hours, and this 
year planes are already built and will be in general operation with- 
in the next month or so that will cut the transcontinental time 
down to 15 or 16 hours, we must appreciate what we have seen 
in the last three or four years in the development of transporta- 
tion. In sixty years the railroads managed to cut their time from 
seven days to five—from their first transcontinental train to the 
most modern train of today. The first airplane service more than 
halved this time and in the last four years of development the 
airplane has doubled its own original speed and is still improving. 

It was only a few years ago that Colonel Lindbergh made a 
transcontinental record of 14 hours, 45 minutes, and 32 seconds, 
if I remember correctly. Now, in a matter of a few months with 
our most modern transport airplanes, that will be just an ordinary 
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every-day flight that all of you can make. Truly the record flights 
of today are the commonplace flights of tomorrow. 

There are over 600 planes in operation in the United States 
—one plane to every nine Pullman cars. Not half of the Pullman 
cars in the United States are in operation; some are obsolescent and 
some are laid up. The actual operating figures show about one 
airplane in operation to every four Pullman cars. This gives a 
rough idea of how common air travel is becoming. 

Three days ago a mechanic was working on my airplane in 
St. Louis. He called up in the afternoon and said he had found 
a worn valve and wanted a replacement. I wired to the engine 
manufacturer in Hartford, Connecticut, and the following morning 
the part arrived. That is the latest thing that aviation has done: 
it has inaugurated an air express service that really gives service. 
The truck will come to the place of business of the consignor, 
deliver the consignment to the airport; it is then loaded on the 
airplane, and at the other end the article is delivered to the con- 
signee by another truck. 

As an illustration of the time that can be saved by air ex- 
press, I was in Mexico City a short time ago and found that one 
cylinder on the airplane (this was, incidentally, a racing plane 
and quite temperamental—I mention the fact because engine diffi- 
culty on conventional airplanes is now practically unknown) de- 
veloped a little trouble and I had to have another immediately. 
At one o’clock in the afternoon I telephoned the Pratt & Whit- 
ney plant at Hartford, Connecticut, and two days later, at 11:30 
in the morning, 461% hours later—not even two days—the cylinder 
arrived. It just gives an idea of what air express means—when 
you think that it would have required at least a week by regular 
express. 

We can group safety and reliability; they go together. Safety 
has been greatly increased by improved airplane design and more 
reliable engines. Public confidence has been gained and the people 
are becoming airminded. They are learning something about avia- 
tion, the potentialities of it, what it can do, and what it means 
to them. The days when people were ignorant of aviation are 
over. Ask any boy a question on aviation and then marvel at his 
clear-sighted knowledge. You recall the story of the elderly lady 
taking her first trip. She complained that it was too cold, The 
co-pilot came back and explained that that was the normal tempera- 
ture, that they had heaters on the plane but he didn’t think they 
needed to have it any warmer, and she said the least they could 
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do would be to turn off the three great fans out in front of the 
airplane. We know our aviation now! 

Another important thing for safety and reliability is the large 
number of emergency landing fields built all over the country by 
our Department of Commerce. 

The radio is a great factor. At present, there are in the 
United States some sixty-four weather broadcasting stations. Each 
transport plane carrying passengers has two-way radio. The pilot 
is advised every twenty minutes of the weather along his route 
and at the same time checks in with his ground station. He knows 
at all times exactly what the weather ahead of him is. If he is 
going into bad weather, he knows it and can change his course. 
He calls up and asks where the weather is most favorable, and 
he is advised the route he should take in order to get through. 

There are approximately ninety-five radio beacons in opera- 
tion. They constitute the roads of the air. If a plane leaves here 
and goes East or West, it goes on a radio beacon. For instance, 
let us say the route is from Chicago to Cleveland. The pilot puts 
on his earphones and adjusts his radio. The radio beacon beam 
goes toward Cleveland. If he is on the Chicago beam, he hears a 
certain signal, a constant hum broken periodically by the station’s 
characteristic signal. If he is to the right of the beam he hears an 
“N,” a “da-dit,” or if he is to the left of the beam he hears an 
“A,” a “dit-da.” As he flies along he follows the beam and is 
directed exactly where he wants to go—regardless of the weather 
conditions. 

Night flying has come in. Last year, 1933, 40 per cent of 
the flying done on air transport and air mail lines was done at 
night. There are almost 2,000 beacons spaced about ten miles 
apart along the important airways. On clear nights, as many as 
six of these beacons can be seen stretching out in front of a pilot 
and directing him to his objective. Their pleasant glow on bad 
nights is very friendly indeed. 

Another great advancement that has been made recently is 
the development of the landing beacon so that a pilot can land 
at his objective regardless of weather conditions. There is one 
installed now on the West coast and another on the East coast. 
Blind-landing tests are being carried on with them. 

When one realizes that the airplane carries instruments and 
equipment that acquaint the pilot with the exact attitude of his 
plane, his altitude and location, one can appreciate how simple 
and safe flying is. Mounted on the instrument board is an instru- 
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ment about four inches square; it has a picture of a little airplane 
painted on the face. There is a movable line that remains at all 
times parallel to the horizon. The small picture of the airplane 
takes the attitude of the plane and, by looking at the instrument, 
the pilot knows exactly whether his wings are level, whether he is 
diving or climbing; in fact, the exact attitude of his plane. By the 
use of the directional gyroscope—which is not really a gyroscopic 
compass because it is not North seeking—the pilot can set his 
course and keep steadily on it. By means of the radio, he is 
directed to his objective and the last step is the landing beacon 
down which he glides directly onto the field. 

When you realize what this all means, you can appreciate that 
air transportation will soon be the only means of transportation, 
if we exclude mule-back, that will be able to carry on regardless 
of weather conditions. You often hear of boats being held up in 
New York Harbor because the fog is so thick that they cannot get 
in. You have driven a car when you have had to pull off to the 
side of the road in the fog because you were afraid to carry on 
for fear of running off the road or running into someone else. 
Those conditions can be overcome by the special equipment worked 
out by air transport operators, and will be, probably, this coming 
year. At first, only mail and express will be carried in extremely 
inclement weather but, after a period of test and proof, passengers 
will also be carried. 

The two great hazards of air transportation are ice and fog. 
The preliminary work has been done on fog and that hazard is 
practically eliminated. The formation of ice on the wings of a 
plane has three definite effects: (1) the weight of the ice bears 
the plane down; (2) the shape of the wing is changed by the ice, 
and the efficiency of the wing is reduced and the plane will not 
lift as much as it would normally; and (3) the drag or resistance 
at the wing in passing through the air is greatly increased. Ice 
also forms on the propeller. But that has also been checked. 
This past year one of the airlines has installed rubber de-icers on 
the propeller and pneumatic de-icers on the wings. A hollow rub- 
ber covering goes over the leading edge of the wing and, through 
a distributing means, is inflated and deflated. As the cover is 
inflated and deflated it breaks the ice off. This method of ice 
removal has proved so successful that the manager of this airline 
stated that the de-icers paid for themselves in the first week of 
operation by permitting him to adhere to schedules he could not 
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have attempted, had he not had the de-icers, This, of course, was 
for mail operations only, 

Altogether, the de-icing problem has been a very interesting 
one. There were several schemes devised and tried. One was 
putting some gelatinous substance on the wings, hoping the ice 
would slide off. Although several substances were tried, it was 
not found satisfactory because sometimes it seemed to retard the 
formation of ice and then again it seemed to accelerate it. Putting 
the exhaust heat through the wings was considered. This was 
only applicable to metal and the idea was abandoned due to the 
fire hazard. It was thought that it would be possible to remove 
ice by electrical means, but the weight of the electric heating ele- 
ment in the wings and the generating equipment to furnish the 
power was excessive and, as this would decrease the pay load, 
the scheme was impractical. 

Relative to reliability, it is interesting to note that last year 
95 per cent of the air transport schedules were completed, and 
completed on time. That gives you a good idea of the tremendous 
advance in reliability. A few years ago, before taking off a pilot 
would go out and stick his finger up in the air; if the wind was 
blowing fast enough to evaporate the moisture and cool his finger, 
the airplane was pushed back in the hangar. Those days are over 
forever! 

Economy of operation is of paramount importance, Increased 
efficiency has permitted the airline operator to decrease his operat- 
ing cost from 15 to 20 cents per passenger mile in 1928 to 6 cents 
per passenger mile in 1933, This last figure is commensurate and 
almost equal to rail transportation—when you add in Pullman fare 
and meals on the train. And certainly if we consider our time 
as of any value to ourselves, to our family, or to our employers, 
we should travel by air to take advantage of the saving in time 
it is possible to effect. 

The growth of air transport is indicated by the fact that, in 
1926, there were 23 cities served; there are now 178 cities in the 
United States served by air transport. In 1929 the government 
paid $1.09 per mile for the airmail flown. That cost came down 
the following year to just under $1.00, and last year to $0.54, and 
this coming year, 1934, it will be $0.38, indicating that the sub- 
sidy that the air transport companies have had indirectly from the 
government through payment for carrying the mail is about a third 
now of what it was four years ago. So the financial end of air 
transport is also working itself out. 
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In the past, the air transport operator thought first of safety, 
second of speed, and third of economy of operation, Little thought 
was given to the passenger. Last year the designers of aircraft 
began to think of the passenger’s comfort. They realized that 
many people didn’t ride because of the noise and discomfort in- 
cident to flight in airplanes. So the 1933 airplanes and the planes 
that are coming out this year are very comfortable. There is 
plenty of leg room, you can loll in your seat, and the noise level 
is lower than in a Pullman car. You can sit in one corner and 
talk to the person in the diagonally opposite corner seat without 
raising your voice. 

From a military standpoint it was desirable to have quiet. 
The army started working on mufilers to reduce the engine noise. 
Experiment showed that by far the greater part of the noise came 
from the propeller. By gearing the propellers and turning them 
slower, so that the tip speed of the propeller was well below the 
speed of propagation of sound, the propeller noise was greatly 
reduced. This reduced the noise somewhat, but there was still an 
objectionable amount of it left. Then someone with an air trans- 
port company had an idea. “Let’s insulate the passenger from 
the noise the plane makes.” So the walls of the modern airplane 
now are made of felt, or other insulating material. Incidentally, 
spun glass is coming into use and is a very excellent material as 
an insulator. An instrument was developed which measured the 
sound level in an airplane, in flight, and located the sources of the 
noises. Furthermore, the ventilating air was found to be an im- 
portant offender, so the incoming air was “denoised” before being 
admitted to the cabin. 

All in all, air transport is becoming safer, faster, more reliable 
and more comfortable. The public is becoming airminded. The 
future of the airplane is assured both in commerce and as a mili- 
tary adjunct. I recommend it to you. 





UNIVERSALITY VERSUS NATIONALITY OF 
AIRCRAFT* 


MarcareT LamBIEt 


III. THeortES FoR DETERMINING NATIONALITY OF AIRCRAFT. 


Definition of the nationality of aircraft is a matter of public 
law, but the effects of such definition of nationality, although at 
times matters of public law, are more often matters of private law, 
according to Schreiber,** He believed that “freedom of nationality” 
of aircraft is repugnant to the political interests of all nations, as 
also any principle of nationality which would virtually leave private 
interests free to choose the nationality of the aircraft. The ad- 
vantages sought from adopting the principle of nationality for 
aircraft are primarily to prevent “freedom of nationality,” 
Schreiber stated. 


Of course it will never be possible to entirely prevent people from 
choosing the nationality they desire for their aircraft; they will always have 
imagination enough to find a way through the meshes of the law. But it is 
nevertheless necessary to accept provisions defining the principles of the 
nationality of aircraft as based upon the nationality of some individual or 


legal entity. 


Criteria advocated for determining the nationaiity of aircraft 
include (1) nationality of the owner; (2) domicile of the owner; 
(3) place of construction; (4) nationality of the pilot; (5) na- 
tionality of the holder or operator; (6) state where the aircraft 
is kept; (7) state of registry, according to one of the above rules: 
(8) state of registry, having freedom to determine its own rules.’ 


(1) Theory According to Nationality of the Owner: 


Nationality of the owner is the rule adopted in most coun- 
tries for determining the nationality of aircraft, or, in other words, 
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an aircraft may be entered on the aeronautical register of a state 
if the owner is a national of that state. 

Under this theory the status of aircraft would be fixed and 
satisfactory in the majority of cases. Diplomatic protection of 
aircraft would not be separated from that of its owner, diplomatic 
protection of the owner being determined by his nationality. 
Among the advocates of this theory are Paul Fauchille, A. de La 
Pradelle, and Amedeo Giannini.’*° Giannini defends the rule for 
determining nationality of aircraft according to nationality of 
the owner, even if the fiction of a ship as part of national terri- 
tory could be eliminated with respect to vessels. In his opin- 
ion the difference may be quantitative but not qualitative and he 
uses a hydroplane floating upon the high seas to illustrate the 
fact that in such a situation aircraft may be in all respects like a 
ship. A ship is movable property, an object, a means of com- 
munication, he says, and the relations between a state and its ships 
are not simply control of a means of transportation but involve 
political and economic matters. These motives in maritime law 
as applied to aircraft are justified, according to Giannini, in order 
to favor national construction of aircraft for economic reasons 
and for preparedness in time of need for defense, and in order to 
be assured that aircraft are owned by nationals in case of war. 
The latter he considers more important than ownership of vessels 
by nationals because of the ease with which a civil air fleet could 
be turned into military uses. Even more important than for crews 
of ships, he considers, is nationality requirement for the civil per- 
sonnel on board aircraft, because of the smaller number of per- 
sons on aircraft and the great need for trained air pilots during 
war. He concludes his arguments for determining nationality of 
aircraft according to the owner of the aircraft by pointing out that 
the social element of air navigation and subventions needed in de- 
velopment of rapid communication require the definite designation 
of the relation between aircraft and the state, giving to aircraft a 
legal individuality like that of ships, namely, a nationality, creating 
rights and obligations on the part of the owner and of the state. 

Under this system a foreign-owned aircraft as such is notice- 
able because of its foreign license. For purposes of sequestration 
or requisition this may be advantageous, but it does not enable 
the authorities to distinguish quickly between aircraft owned by 
foreigners domiciled within the state and those merely passing 
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through the state. Aliens domiciled, perhaps for many years, with- 
in a state and having few, if any, connections with their state of 
origin often encounter much inconvenience and expense in having 
their aircraft licensed and inspected in the latter state annually 
and after each accident or repair. They may be discouraged or 
even prevented by this system from owning aircraft. 

Among the disadvantages argued against the rule of fixing 
nationality of aircraft by nationality of the owner is that exclusive 
sovereignty of a state within its own territory does not exist if the 
state is a member of an international convention allowing foreign- 
owned aircraft to be operated within the state. A solution has 
been proposed, if standards were made reasonably uniform in the 
different countries, to have inspection by competent persons or by 
an inspection company in the state where the aircraft is kept, with 
registration at the consulate of the state of which the owner is a 
national, provided the consulate does not have on its staff an 
aviation expert to make inspections. 

Manufacturers selling aircraft abroad have not been able, 
it appears, to retain property rights in the aircraft sold by them 
until payment was finally completed, because the buyer had to have 
the aircraft registered in his own country as belonging to a na- 
tional or a company of that country. Another objection is that 
aircraft belonging to an owner of a given nationality cannot be 
operated entirely abroad because the government of the country 
in which the aircraft are registered is without jurisdiction abroad 
as to navigability, licenses, and pilot regulation. 

Objections to this theory are advanced by Pittard as follows :"*! 


Comment se détermine actuellement la nationalité d’un aéronef? En 
dehors des législation nationales, il est un texte officiel qui donne 4a cet 
égard toutes les précisions possibles: c’est la Convention portant réglementa- 
tion de la navigation aérienne en date du 13 Octobre 1919, dite Convention 
de Paris. L’Article 7 est ainsi congu: “Les aéronefs ne seront imma- 
triculés dans un des Etats contractants que s’ils appartiennent en entier a 
des ressortissants de cet Etat ” Tl en résulte que l’aéronef est inscrit 
dans l’Etat dont le propriétaire est ressortissant. Cette régle démontre 
l’exactitude de ce que nous disons plus haut a savoir que l’aéronef n’a ou 
ne prend une nationalité que par son propriétaire; mais elle peut créer une 
situation juridique anormale. 

Ainsi, il existe 4 l’Aéroport de Genéve un gros avion de tourisme qui 
appartient 4 un citoyen anglais. Comme la loi exige l’immatriculation dans 
le pays d’origine du propriétaire, cet avion est immatriculé en Grand- 
Bretagne ot: il n’est peut-étre jamais allé; en revanche, il est garé constam- 
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ment en Suisse ou il circule librement en vertu de la Convention anglo- 
suisse de 1919; la Grande-Bretagne ne peut exercer 4 son égard ni contréle 
technique, ni surveillance puisqu’il se trouve constamment 4a |’étranger, par 
contre la Suisse, qui pourrait assumer cette charge, n’a qu’un droit de police. 
Si cet appareil cause un dommage, quel sera le for judiciaire? Le lieu 
d’immatriculation? Ce seraient donc les tribunaux anglais qui seraient com- 
pétents et l’on voit toute la portée de cette régle et les inconvenients par- 
ticuliers qu’elle crée; on a cherché a obvier a cet inconvenient par une 
dérogation legale de for, c’est-a-dire en admettant la compétence du tribunal 
du lieu de l’accident; si l’accident se produit en Suisse, le tribunal Suisse se 
trouvera compétent non pas parce qu’il est le lieu ot l'appareil a son port 
d’attache, mais en raison de cette dérogation de for. 

Si l’on considére cette question du point de vue de la coopération entre 
les aviations civiles, on peut constater qu'il y a un avantage indéniable a 
conférer des droits et a imposer des obligations aux exploitants dans les 
lieux ot ils travaillent, tandis qu’il est contraire 4 une saine pratique de 
renvoyer a des juridictions étrangéres la connaissance de litiges nés dans un 
lieu dont les tribunaux, par suite d’une simple fiction de nationalité, ne 
seraient pas compétents. 

Cet article 7 nous parait donc défectueux; mais il y a plus, et I’article 6 
confronté avec l’article 7 est encore plus curieux. L/’article 6 est ainsi concgu: 
“Les aéronefs ont la nationalité de l’Etat sur le registre duquel ils sont 
immatriculés conformement aux préscriptions de la Section I de l’Annexe 
A.” 

Cet article pose donc comme régle que l’immatriculation confére la 
nationalité; or, c’est un pléonasme puisque seul un national a le droit d’im- 
matriculer un aéronef dans son pays; c’est une hérésie s'il s’agit de donner 
par la une nationalité propre a l’appareil en plus et quelquefois en dehors 
de celle que posséde son propriétaire ou son exploitant. Aujourd’hui les 
juristes tendent de plus en plus a substituer a la nationalité la notion de 
domicile; cette orientation nouvelle correspond a l’évolution des relations 
internationales et au développement toujours plus grand du cosmopolitisme. 


In objecting to the test of ownership, Schreiber said :1* 


The fact that some of the more recent legislation rejects the principle 
of the nationality of the owner would seem to point to the possibility that 
a mistake was made when it was taken as the basis of the Convention of 
October 13, 1919, and of the national laws of most countries, 


Reference has previously been made to the Protocol of 1929 
amending the Convention of 1919 as to Article 7,'** so that the 
rule of determining nationality of aircraft by the nationality of the 
owner is no longer imposed upon adhering states. But states may 
retain or adopt any rule for the registration of aircraft in accord- 
ance with their laws. In practice today most states have the rule 
of nationality of the owner. 
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The fact that an American citizen, for example, can buy but 
not register an aircraft in France, since it must be registered in 
the United States where it would have to be sent for technical 
verifications, and the fact that the legal owner of an aircraft in 
France, if an alien, may not operate it there, influenced the In- 
ternational Chamber of Commerce to recommend to all govern- 
ments to renounce in their legislation the principle of making 
registration of aircraft depend upon the nationality of the owner. 

In like manner the Air Transport Cooperation Committee of 
the League of Nations adopted the following resolution :1 

The Committee notes that the last ratifications of the Protocol of 1929 
will shortly confer on states parties to the 1919 Convention the freedom 
which other states not parties to the Convention already possess to settle 
each for itself the conditions under which aircraft are to be registered. It 
considers it desirable that, in national laws, the registration of aircraft 
should not depend solely on the owner’s nationality; it should also be pos- 
sible to register aircraft, the owners of which are foreigners settled in the 
territory. 


(2) Theory According to Domicile of the Owner: 


Domicile of the owner as a test for determining the nationality 
of aircraft has been advocated from several points of view. The 
Air Transport Cooperation Committee of the League of Nations 
in its above-mentioned resolution denouncing the test of nationality 
for aircraft according to nationality of the owner, concluded as 
follows: 

It [the Committee] also expressed a hope that, the rule based on the 
effective domicile of the owner, subject to any rules laid down by national 
law concerning duration, will be uniformly adopted for this registration. 
It being admitted that each aircraft must be registered in one country and 
in one country only, these uniform rules should allow the possibility of 
registering aircraft belonging to the national companies having some for- 
eign capital or directors. 


An early discussion of foreign-owned aircraft reads as fol- 
lows :*#8 


On éviterait ces inconvénients, en permettant aux étrangers d’acquérir 
pour leurs aéronefs, la nationalité du pays dans lequel ils ont leur domicile. 
Cependent, ceci pourrait avoir des inconvénients non seulement pour des 
raisons de securité nationale, mais aussi dans le cas ott un aéronef ayant la 
nationalité du pays ot son propriétaire est domicilié, passerait dans le pays 
natal de ce dernier. I] s’éléverait alors la question suivante: “L’Etat, 
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ayant conferé sa nationalité aux aéronefs étrangers, peut-il prétendre a la 
protection de ces aéronefs contre les lois du pays natal du propriétaire?” 
Dans la session de I’Institut, cette question fut discutée et la majorité votant 
la négative, on prit la résolution suivante: “L’Etat qui immatricule l’aéro- 
nef d’un propriétaire étranger, ne saurait toutefois prétendre a la pro- 
tection de cet aéronef sur le territoire de l’Etat dont reléve ce propriétaire, 
contre l’application des lois par lesquelles cet Etat aurait interdit a ses 
nationaux de faire immatriculer leurs aéronefs a 1’étranger.” 


Wegerdt also advocates the theory of domicile of the owner :**° 


The difficulties which present themselves if the registration of aircraft 
is made to depend on the nationality of the owner could be more easily 
avoided by the decision that the proprietor of aircraft must have his domicile 
in the country in which the aircraft should be registered. 


The International Chamber of Commerce has declared its 
preference for the method of choosing nationality of aircraft ac- 
cording to the domicile of the owner. In this connection for cor- 
porations, it favors siége social, the headquarters or principal place 
of business, 

Residence in a country, particularly for a long period, implies, 
it is claimed, a connection with that country which, in the case of 
aliens, often creates a sense of attachment, and with such attach- 
ment an understandable desire to own personal property in the 
same manner as nationals of that state. Under the theory of 
domicile of the owner, it would be possible for aliens to own air- 
craft and register aircraft in the country where the alien owners 
live, on the same terms allowed nationals domiciled in the state. 

A distinction is sometimes made between the “domicile” of a 
person and his “residence,” the former usually being the basic 
place, his legal residence for certain matters, and the latter, a 
home, or a more temporary place, for purposes of local taxation, 
public health, and police regulations, etc. Confusion arises from 
the interchange and undefined meaning of these words. “Resi- 
dence” is the term used in naturalization procedure of the United 
States. Permanent abode is the meaning preferred by those who 
support the domicile theory for registering aircraft. 

Jurists who advocate the test of domicile for determining na- 
tionality of aircraft are in accord as to the general principle, but 
vary on the point of whether the domicile to be used as the test 
shall be that of the owner of the aircraft, that of the operator, or 
of the aircraft itself. Some jurists maintain that the domicile of 





_ 146. Wegerdt, Alfred, ‘Germany and the Aerial Navigation Convention at 
Paris, October 13, 1919,” 1 JouRNAL or AIR Law 19 (1930), reprinted from 
2 Zeitschrift fiir das Gesamte Luftrecht 25 (1928). 








252 THE JOURNAL OF AIR LAW 


the aircraft, together with registry of the aircraft in the locality 
of such domicile, give nationality to the aircraft independent of 
the nationality or domicile of the owner of the aircraft. 

The domicile theory in general is discussed by Pittard :147 


Il est conformé au droit et a la logique de soumettre l’individu et ses 
biens aux lois du pays dans lequel ils se trouvent. Le domicile est le centre 
légal de l’activité humaine et il semble normal de soumettre les rapports 
juridiques a la connaissancga des tribunaux du lieu ot leur atiteur a fixé sa 
demeure. Nous savons que la notion de domicile n’a pas partout la méme 
signification juridique; aussi n’est-il pas dans notre intention de déterminer 
le domicile du propriétaire ou de l’exploitant par une formule qui, vraisem- 
blablement, heurterait la conception juridique de ce terme dans l’esprit de 


plusieurs législations. 
Ce que 1’on est en droit d’exiger dans le domaine aérien comme dans la 


marine, c’est qu’il n’y ait pas de vaisseaux fantOmes; un navire doit avoir 
un port d’attache; un aéronef doit également avoir un domicile. 

Repoussant donc la nationalité comme critére de l’immatriculation, nous 
admettions le lieu ot l’aéronef aura son port d’attache; nous admettions 
comme raisonnable et conformé aux exigences modernes la législation de la 
République Argentine, qui accorde l’accés de son régistre d’immatriculation 
a toutes personnes établies sur son territoire. 


An objection to this system is that nationals of one state domi- 
ciled in another state would own aircraft licensed by the latter 
state. When such owners return in their own aircraft to their 
state of origin, they would arrive in a “foreign” plane, and might 
find themselves in embarrassing situations. Would the registering 
state give them diplomatic protection as against the government 
of the state of which they are nationals? 


(3) Theory According to Place of Construction: 


Place of construction as the test for giving nationality to air- 
craft was proposed as being the place of origin of the aircraft.'*® 
The contention was that an aircraft must have a certificate of 
navigability before it takes the air, and that this certificate would 
be naturally obtained at the place in which the machine has been 
constructed. Applicable also to this theory is the argument used 
in favor of nationality for ships, namely, protection of secrets of 
manufacture and training of expert builders. The objections to 
this theory are that an aircraft might have a body of one make 
and engine of another, constructed in different countries; that this 
test for nationality of aircraft might confer a special privilege 
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tending toward the exclusion of aircraft manufactured in other 
countries; and that it might also lead to many administrative diffi- 
culties. The theory has found little support. 


(4) Theory According to Nationality of the Pilot: 


Nationality of the pilot as a criterion for determining the na- 
tionality of aircraft is a theory based primarily on a desire to 
protect points of military importance against espionage by one who 
may become in the future an enemy alien, and to a less degree by 
the desire to keep all the chances of gain resulting from aviation 
for the state’s own citizens, as well as to ensure that the pilot will 
be readily accessible for the purpose of redressing any wrongs 
committed by him. This rule is not necessary to accomplish these 
ends, Kingsley points out,’*° because civil liability, by most national 
laws, has been attached to the owner, either in lieu of or jointly 
with the pilot or operator, and because some protection against 
espionage is assured by the fact that prohibited zones are closed 
to national as well as to foreign aircraft. Administrative prob- 
lems would appear to be numerous under this test because of fre- 
quent shifts in the personnel of aircraft. 


(5) Theory According to Nationality of the Holder or Operator: 


Nationality of the operator as a test for conferring nationality 
upon aircraft was advocated by Schreiber on the ground that 
ownership is not sufficient to determine nationality of the aircraft. 
Operation is the closest economic tie between an aircraft and a 
person, he believed, and he gave examples where the operator 
or the person in control is held responsible.'*® Usually the owner 
is the operator, but frequently the operator is a lessee or a buyer 
who has not yet acquired full property rights in the aircraft. 

Because of his right of ownership the owner of an aircraft 
may do anything with the aircraft he pleases, as long as he does 
not disobey the law, interfere with the rights of others or with 
the public safety. Operation of an aircraft is distinguished from 
ownership. Often the owner never intends to operate his aircraft 
himself, but to. lease it. 

The registration by the holder instead of the owner could not 
be accepted in Germany, according to Wegerdt, since the concept 
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of a holder is not sufficiently clear to justify inscription in a pub- 
lic register.°* Whether the holder or operator should be enrolled 
on the aeronautical register, whether the owner or operator of 
aircraft shall be liable separately or jointly, and whether such lia- 
bility shall be absolute or limited has caused much discussion.1®? 

Objections to this theory are that operators and holders may 
change frequently, and that under this rule it would be difficult to 
determine nationality of aircraft, especially in international service. 


(6) Theory According to Place Where the Aircraft Is Kept: 


The place where the aircraft is kept, sometimes called the place 
of registry, port d’attache, or domicile of the aircraft, has a num- 
ber of supporters as a theory for determining the nationality of 
aircraft. An analysis of the admiralty term, “port d’attache,” is 
given by Henry-Cotannier.** He asks why the analogy of a 
“port d’attache” for ships is applied to the place where the aircraft 
is registered, explaining that the expression “port d’immatricula- 
tion” appeared in the maritime world before the term “port d’at- 
tache,” which was used in the French law of 1852. In 1874 the 
use of “port d’immatriculation” again appears. The English Mer- 
chant Shipping Act of 1854 contains the term “registered port,” 
and a very early law of the United States speaks of “home port.”!* 
Henry-Coiiannier considers the latter expression the equivalent of 
“domicile,” the use of which word he prefers, and the interpre- 
tation of “domicile” he gives as the “place of registration.” He 
considers that nationality is not alone sufficient and that in addi- 
tion to nationality an aircraft must have a “domicile.” 


A distinction is made by Spaight between “port d’attache,” 
interpreted as the “port of registry,” and the airdrome which is 
the aircraft’s “home.” Spaight believes that an aircraft should 
have a fixed headquarters and that the aircraft should be reg- 
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istered in the state in which the headquarters of the aircraft are 
situated.155 

In general, the domicile, port d’attache, or place of registry, 
would be the same as the domicile of the owner, according to 
Oppenheim.*** But the test of domicile of the aircraft in prefer- 
ence to the owner’s nationality is defended on the ground that some 
people have double nationality, some have doubtful nationality, 
and others have no nationality at all. 

If the aircraft changes its “home,” then Spaight says its 
registration and its “quasi-nationality” would be changed, but he 
believes there should be no greater frequency of changes under a 
system based on domicile of the aircraft than under that based on 
nationality of the owner. He mentions, for example, cases where 
aircraft are sold to foreigners, 

In fixing the identity of the aircraft there are advantages in 
looking solely to the aircraft’s actual physical location. Customs 
and police authorities are in close touch with all airports and there- 
fore could keep track of the foreign-owned aircraft usually placed 
there. On the other hand, when there is no distinction as to the 
marks on foreign-owned aircraft, there is less likelihood that a 
foreign plane might be discriminated against in matters of landing, 
securing assistance and obtaining witnesses, 

The state from which the aircraft operates is more concerned 
than the state of the owner’s nationality. The former has power 
to exclude aircraft or refuse flying privileges. It might find it 
easier to requisition aircraft under this theory. Divald*®’ con- 
sidered the test of port d’attache the best one because it gives the 
state where the aircraft is habitually located power to refuse reg- 
istration, if necessary to protect its security, and to stipulate spe- 
cial conditions in the exercise of its sovereignty. Another argu- 
ment advanced for taking the domicile of the aircraft as the test 
of nationality of aircraft is that acts and relations resulting from 
air navigation must be under legal regulation from the point of 
view of public law, and that certain questions under private law, 
such as mortgages, would be determined by the law of the state 
where the aircraft has its permanent abode. Added to the legal 
reasons are economic ones, especially in small countries where the 
development of air navigation is in the hands of foreigners and 
where, in some cases, subsidies are given to foreign companies. 
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In answer to the objection that a state under this system would 
assume protection of aircraft belonging to foreigners, Divald re- 
plies that the aircraft itself would have a nationality in interna- 
tional relations independent of the owner. He cites precedents for 
this situation in commercial treaties providing mutual benefits for 
products of the respective countries and certain rights given to 
foreign traders and manufacturers who live and work permanently 
in a state. As to the objection that during war foreign aircraft 
could not be distinguished, Divald suggests that all aircraft in a 
state would have the same nationality, that of the registering state, 
and therefore all could be seized by the government of that state, 
regardless of ownership by nationals or by foreigners, 

Arguments for using domicile of the aircraft to determine 
the nationality of the aircraft are in general the same ones which 
are used against the test by nationality of the owner, especially 
as to corporate owners. Kingsley adheres to the view of port 
d’attache as the test for determining the place of registration of 
aircraft. He suggests that by a subordinate agreement, the nations 
parties to the international conventions on air navigation could 
well provide for inspections of aircraft to be made by the country 
of the aircraft’s port d’attache; for the registering authority to 
assign to each aircraft an identification mark, indicating, as do the 
present marks, the nationality of the owner; for determining cor- 
porate ownership according to local law, and joint ownership ac- 
cording to the nationality of the owners of the majority interest, 
or by election of a nationality when co-partners are equal.'** 

In arguing against the test of nationality of aircraft according 
to the domicile of the aircraft, Henry Fabry says :'5° 


On pourrait parfaitement concevoir que l’aéronef duit obligatoirement 
avoir la natio1alité du pays de son port d’attache. . . . Le port d’attache 
entraine ipso facto la nationalité, le principe est simple et d’application facile. 
. En effet, des étrangers peuvent posséder un aéronef dans un pays 
dont ils ne relévent pas. Si l’on attribue a l’appareil dont ils sont pro- 
priétaires la nationalité du port d‘attache le contrdle et la surveillance de 
cet aéronef appartenant a un étranger seront illusoires, car un avion ayant 
le pavillon du pays qu'il survole habituellement passe plus facilement in- 
apergu qu’un avion battant pavillon étranger. . . . Si donc I’on adoptait 
le systéme de Jex soli, les agents diplomatiques et consulaires se verraient 
dans bien des cas obliges d’entrevenir en faveur d’une personne étrangére a 
raison du fait qu’elle posséderait un avion battant pavillon de leur pays. 

C’est done a bon droit qu’il a été repoussé. 
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On the other hand, Visscher’® does not believe that in adopt- 
ing the rule of determining nationality of aircraft by the domicile 
or port d’attache of the aircraft, the aircraft itself would acquire 
a nationality effective beyond the limits of the state boundaries, 
or, in other words, that the aircraft would, as a “personality” 
apart from the owner, attract in foreign countries diplomatic pro- 
tection by the state of the port d’attache. 

In discussing domicile of aircraft, Henry-Coiiannier writes :** 

La nationalité d’un aéronef n’est pas suffsante pour permettre de I’at- 
teindre surement. II faut encore que l’aéronef soit attaché 4 un lieu 
déterminé, A un “domicile.” Nous avons employé cette expression en parlant 
de l’acte de nationalisation. Nous la substitutions a celle de “port d’attache” 
qui a été employée jusqu’ici par les différents auteurs. Ils l’avaient choisie 
par analogie a la navigation maritime. Outre qu’elle a un charactére trop 
national, étant une expression speciale au droit frangais, elle a le défaut de 
laisser supposer que l’on n’envisage dans la navigation aérienne que des 


x 


voyages d’un point d’attache 4 un autre point d’attache determiné. Nous 
avons déja dit, en parlant du droit a l’atterrissage, ce que nous pensons de 
cette maniére de voir: ses partisans négligent les necessités techniques de la 
locomotion aérienne et manquent de confiance en son avenir. 

La répartition sur le territoire des points ot un aéronef devra étre 
declaré dépend des réglements intérieurs. 2 

La question des ports d’attache est différent en ce sens qu’elle ne con- 
siste pas a déterminer a quelle nation l’aéronef appartient, mais a quel lieu 
il est attaché. 

A composite picture of the above interpretations of this theory 
presents a fuzzy appearance. There is room for clarification of 
concept and terminology concerning the “place where an aircraft 


is kept” and its bearing upon the so-called nationality of aircraft. 


(7) Theory According to State of Registry: 


The state of registry as a criterion for determining nationality 
of aircraft, the power to register being determined by one of the 
above rules, was the theory at first adopted in the Convention 
of 1919, which combined it originally with above rule (1), namely, 
nationality of the owner. A state may adopt above rule (2), 
namely, domicile of the owner, or may combine above rules (1) 
and (2), in which case the owner must be a national and must 
also have his domicile in the registering state. The other four 
rules may also be the basis of registration to give, under this 
theory, nationality to aircraft. 
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The place of registration of the aircraft for determining the 
nationality of aircraft is a theory which was well received before 
1919 by the British subcommittee of the International Juridical 
Committee on Aviation, by the Institute of International Law at 
the Madrid Conference of 1911, and by the Commission which 
was appointed by the International Federation of Aviation, which 
drew up an International Convention at Brussels in May, 1912. 
The Institute adopted a rule recognizing the right of a state, whose 
law forbade its citizens to register their aircraft abroad, to refuse 
to recognize within its own jurisdiction foreign registration of 
aircraft owned by its citizens. According to Spaight, there is 
much to be said for taking the place of registration as the criterion, 
so long as it is also the place of the aircraft’s headquarters or its 
“home.” 

Registration of ships, dating from 1660 in England, was orig- 
inally designed to restrict British commerce by sea to British ships, 
but that purpose has long been outgrown and now the register 
is the appointed record of title to property in British ships. Regis- 
tration does not confer nationality upon British ships but national- 
ity, so-called, apparently results automatically from the ownership 
of a ship by a British subject or corporation. Registration and 
nationality of ships are interconnected in admiralty, but this occurs 
for reasons which do not appear to apply in the case of aircraft. 
If nationality is allowed to aircraft, according to Spaight, it should 
be a quasi-nationality, perhaps a conditional nationality which will 
come into being only in certain circumstances, as, for example, 
when the aircraft is passing over the high seas. 

Pittard suggests that the domicile of the owner and the port 
d’attache of the aircraft should determine the nationality of air- 
craft.1°? He compares aircraft to automobiles. In that case, the 
method used for registering automobiles of resident aliens could be 
applicable to aircraft.?* 

Only one place of registration would be allowed an owner of 
aircraft, whether an individual or corporation, under this theory, 
even though the owner had “residences,” or business branches in 
other states, the exchange between states of lists of registered air- 
craft making this limitation practicable, it is claimed. 

Concerning national flags for aircraft and the import of such 
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flags, two French writers’ say that a distinctive mark was deemed 
necessary in case of liability, making known at the same time both 
the nationality and the domicile of the aircraft: 


Ils proposent d’ajouter . . .: “tout aéronef devra porter une marque 
distinctive établissant sa nationalité. . . . Dans le cas ott le domicile de 
l’aéronef ne serait pas situé dans |’état dont il a la nationalité il devra porter 
en outre la marque du pays ot il a son domicile,” 


The chief objection raised to the place of registration as a 
test for determining nationality of aircraft is that a friendly airship 
could not be distinguished from an enemy suspect. On the other 
hand, if all states agree upon one rule, there would at least be 
some advantage in uniformity. 


(8) Theory According to State of Registry: 


Each state entirely free to determine its own rules is the 
theory adopted in Article 8 of the Pan American Convention on 
Commercial Aviation and in Article 7 of the Convention of 1919 
as amended.’ This theory represents a compromise concerning 
methods for determining nationality of aircraft, and at the present 
time receives considerable support. It presents a working basis 
for certain practical difficulties, but it does not solve all the diffi- 
culties. If states are free to determine their own rules, some states 
are likely to enact or retain on their statute books legislation em- 
bodying some of the features objectionable from an international 
viewpoint. Uniformity of rules, if desirable, will be less easily 
attained under this theory, and it is even possible that, because 
of lack of uniformity of the national rules, an owner of aircraft 
may find himself unable to register his aircraft in any country. 
He may, however, be so situated that he could register several 
aircraft in as many countries, provided he maintains residences in 
foreign states in addition to the legal domicile in his own state, 
and provided the state laws permitted such registration. This 
might also apply to corporations having business branches abroad. 

A report written in 1911 throws some light on the reasoning 
resorted to in working out theories of nationality of aircraft :1° 


Les deux institutions [Comité International Juridique de l’Aviation et 
Institut de Droit International] s’accordent de méme sur les points suivants: 
“Chaque aéronef doit avoir une nationalité et une seule dont les marques 
doivent étre extérieurement reconnaissable. Tous les aéronefs doivent étre 
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immatriculés.” (Cf. art. 2, 6 des résolutions du Comité, nos. 2 et 3, des 
résolutions de I’Institut). Au contraire, les résolutions prises au sujet des 
circonstances déterminant la nationalité, sont différentes. Tandis que 1I’In- 
stitut veut faire dépendre la nationalité de l’aéronef de la nationalité du lieu 
d’immatriculation (Rés. 2), le Comité la fait dépendre de la nationalité du 
propriétaire. II y a ici la différence pratique, que, d’aprés les résolutions de 
l'Institut, des aéronefs appartenant a des étrangers peuvent obtenir la 
nationalité du pays qui les immatricule, car le lieu d’immatriculation est 
decisif. Les résolutions du Comité rendraient cela impossible, la nationalité 
du propriétaire déterminant la nationalité de l’aéronef. D’aprés les résolu- 
tions de l'Institut, l’immatriculation d’un aéronef serait la seule condition 
de l’acquisition de sa nationalité; tandis que, d’aprés les résolutions du 
Comité, l’immatriculation ne serait que sa condition d’exploitation, mais ne 
déciderait pas de la nationalité (Cf. art. 6 du projet). Dans ce cas, l’im- 
matriculation ne ferait que confirmer la nationalité de l’aéronef, pourvu 
que les lois de l’Etat en question permettent l’immatriculation. Car les 
résolutions du Comité remettent aux Etats le droit de régler les conditions 
d’immatriculation. D’aprés les résolutions du Comité, il serait donc possible 
aussi que des aéronefs étrangers fussent immatriculés dans le pays ot ils 
stationnent. Mais l’immatriculation ne leur procurerait jamais la nationalité 
du pays dans lequel elle a été prise; elle ne serait que le confirmation de la 
nationalité étrangére par les autorités du pays. Si, d’autre part, l’Etat en 
question, par example |’Allemagne, n’admet que l’immatriculation d’aéronefs 
du pays, les résolutions de l'Institut, concernant l’immatriculation des aéro- 
nefs étrangers (no. 2, phrase 4), perdront leur raison d’étre. Ce cas 
n’est pas hors de question, vu que l'Institut ne régle pas non plus les con- 
ditions d’immatriculation des aéronefs, mais remet aux différent pays le 
droit de les fixer. 

Malgré la différence principale des résolutions des deux corporations, 
le resultat pratique pourrait donc se trouver étre le méme. Ceci sera le 
cas, si tous les pays décidaient parcillement de n’admettre 4 l’immatriculation 
que les aéronefs appartenant a leurs nationaux. La nationalité des aéronefs 
coinciderait alors toujours avec celle de leurs propriétaires. Naturellement, 
chaque Etat devrait décider que les aéronefs étrangers se trouvant dans le 
pays se fissent enregistrer au consulat de leur pays originaire, en vue de 
l’acquisition ou de la confirmation de leur nationalité ou pour acquérir la 
permission d’exploitation, Cette derniére condition nous parait indispensable, 
dés qu’on fait dépendre la nationalité de l'aéronef de celle du propriétaire. 
Ii nous parait impossible qu’il soit de la compétence des autorités d’un pays, 
de conférer ou de confirmer la nationalité étrangére a des aéronefs étrangers. 
Au contraire, on pourrait bien exiger que les consulats remettent a la police 
du pays la liste des aéronefs étrangers. 


(9) Theories Based on International Control: 
In addition to the eight specific theories for determining na- 
tionality of aircraft, it is important to consider other proposals 


bearing upon the subject. 
A plan for the internationalization of civil aviation was pre- 
sented by the French delegation to the Disarmament Conference 
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of the League of Nations.*** The object is to place civil aviation, 
bombing aircraft, also certain aeronautical material at the disposal 
of the League of Nations, or of an international authority which 
would be constituted to ensure the cooperation of non-members 
of the League of Nations, for the creation of a preventative and 
punitive international force and for the protection of civil popu- 
lations. 

The prevalent doctrine today and all the texts of existing 
agreements are based on the conception of national aircraft fly- 
ing through national air space, and not of aircraft subject to the 
sovereignty of one nation alone, flying through an air space sub- 
ject to a common international jurisdiction. This is an essential 
factor, according to the survey of the Air Commission of the 
League of Nations,’® since all proposals for the internationaliza- 
tion of civil aviation must either be limited to the provisions of 
the existing law or involve the revision of that law. It would 
appear to be difficult to reconcile the original text of Article 7 
of the Convention of 1919 with several of the proposals made in 
regard to the internationalization of aviation, since the latter as- 
sumes that the ownership of the machines is shared among per- 
sons of different nationality, or that they belong to associations 
possessing an international status, or at least to associations of a 
less exclusively national character than those referred to in the 
text, according to the above survey. It continues to state that 
it is of interest to note that it was the desire to prevent the use 
of civil aviation in war which led the authors of the Convention 
of 1919 to adopt that text, which ran counter to other efforts with 
the same object in view. 

Other proposals were also presented to the League of Na- 
tions by which every type of international aeronautical activity 
would be subjected to international supervision. For instance, the 
aeronautical equipment would, under one plan, become international 
and bear the mark of the proposed international supervising body. 
Aircraft, under such a plan, would have no nationality, and would 
be allocated to the various ports of navigation by the international 
authority. The navigating personnel under the plan would be re- 
garded strictly as international, They would take an oath before 
the international authorities, undertaking in particular never to 
use their aircraft for military purposes, except in cases laid down 





168. League of Nations IX, Disarmament, 1932, IX, 25, Conf. D. 99, p. 23; 
or see Rev. Aeronautique Inter., No. 3 p. 22 (1932). Consult 3 JoURNAL OF 
AiR Law 654 (1932). ” 

169. League of Nations IX, Disarmament, 1932, IX, 43, Conf. D. C, A. 9, 


pp. 18, 14, 53. 
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by the League of Nations. Military training of such personnel 
would be prohibited. 

To encourage the operation of foreign companies engaged in 
regular international transportation and to procure a less rigorous 
enforcement of the sovereign right of state, proposals have been 
made to the League of Nations by the Air Transport Cooperation 
Committee.” The stand was taken that increased international 
cooperation depends largely upon a modification in the strictly 
national character of aircraft and upon a decrease in the practice 
of subsidizing companies which, in consequence of such govern- 
ment action, tends to assume a political character. 

The proposals for internationalization of civil aviation and 
for modification of the present system do not appear to have been 
adopted by the League of Nations but they are interesting in the 
light of trends in world development away from extreme national- 
ism and political domination toward world unity. 


IV. RaTIONALE AND CONCLUSION. 


The Nature of Aircraft: 


In the general concept of nationality and its application to 
persons, corporations, ships and aircraft, there is apparent some 
misuse of words and lack of focus of thought. Reality is occasion- 
ally lost to view when derivative meanings and analogy have been 
resorted to in the development of aeronautical terms and tech- 
nique. What is the nature of an aircraft as a mechanical device, as 
property, as a “personality?” Does an aircraft have “nationality,” 
and, if so, how is it acquired and what is the quality and degree 
of its nationality? Is nationality an essential attribute of aircraft? 
May aircraft have “domicile,” and if so, is such domicile deter- 
mined by location, an act, an intention, and if so, whose location, 
act, intention—and so forth? The first step toward an answer 
might well be to divest oneself of mental heirlooms and face the 
present state of facts. 

To the perceptive faculties an aircraft is a machine with power 
of locomotion and ascension, having speed surpassing other ma- 
chines used for the transportation of men and goods. Man’s urge 
to go somewhere, everywhere—an impelling energy—led his inven- 
tive mind to enlarge his physical person for the accomplishment 
of his purpose. Having no fins with which to traverse the water, 





170. Sessions May 9-12, 1932. See also, League of Nations IX, Disarma- 
ment, 1932, IX, 43 cit. note 169, supra, pp. 31-45. 
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he used his arms for swimming and extended them with oars. 
Later he devised the sail for ships and the propellor for motor- 
boats to increase speed and lessen distance. On land he used 
wheels and the strength of beasts. He utilized wind, steam, oil 
and electricity to attain velocity astounding the succeeding genera- 
tions. At last earth’s gravity was overcome and man now soars 
on high. Instead of the slow and devious pathways enforced by 
obstacles on the earth’s surface, the flight of aircraft most nearly 
approaches a straight line as the shortest route between two points. 

These ideas plus action created physical instruments which 
in turn were set in motion by man’s will and further acts until to- 
day man has the most animated means of transportation—the air- 
plane. But strong and swift as may be this machine, it has neither 
mind nor will—it has no consciousness. 

As the product of scientific invention, aircraft in their phys- 
ical aspect present many characteristics of water and land vehicles, 
Capacity to go on land and sea is not new, but the technique of 
aircraft when so manoeuvered varies somewhat from that of navi- 
gating ships or motor driving. 

Obviously the unique features of aircraft are power of as- 
cension and method of avigation. Aircraft go into the air space 
and are immersed in the air as fish are immersed in the sea. They 
sustain themselves in an element which, without additional support, 
is inadequate for other types of transport. Motor vehicles and 
ships in their respective elements of land and water cannot safely 
perform such acrobatics as looping and riding upside down. A 
new species of genus machina has been evolved for universal 
service, 

Annihilation of time and space is popularly credited to the 
airplane, yet there is a limit to the flight of aircraft. If aircraft 
should attempt to emerge beyond the stratosphere, they would find 
themselves in another element where they would fail to function 
solely as air vehicles. In order to navigate interplanetary space 
must not another species of machine be invented to work in a 
vacuum as well or better than in the air? Today aircraft can 
171, The subject of navigable airspace needs only to be mentioned in this 
article. According to Wenneman, the public right of flight in the navigable 
airspace owes its source to the same constitutional basis which, under decisions 
of the Supreme Court, has given rise to a public easement of navigation in the 
navigable waters of the United States regardless of ownership of the adjacent 


or subjacent soil: Wenneman, J. H., Municipal Airports (Cleveland: Flying 
Rev. Pub. Co., 1931), Ch. 1. ; 

See also, Air Commerce Act of 1926, cit. note 186 infra, Sec. 10: Navi- 
gable Airspace—As used in this act, the term “navigable airspace’ means 
airspace above the minimum safe altitudes of flight prescribed by the Secretary 
of Commerce under section 8, and such navigable airspace shall be subject 
to a public right of freedom of interstate and foreign air navigation in con- 
formity with the requirements of this act. 
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navigate high in air space, and from that vantage point, they may 
send forth gliders, but all eventually must descend to earth. Will 
the future see rockets shot from aircraft into the interplanetary 
space? Even so, it is conceivable that at whatever point mechanical 
improvement would fail, the force of gravity from the nearest 
planetary body would inevitably work its nemesis upon man’s most 
perfect machine. For the waxen wings of Icarus a building was 
too high for take-off ; for the device of da Vinci, a mountain was 
too lofty; if Mars is reached, there are other worlds to conquer! 

Possession by man makes these machines his personal property, 
as much as any piece of baggage. Since an airplane is too large 
an object to carry by a strap-handle, the owner conveniently makes 
the machine carry him. Man’s ego expands, but does the process 
change the nature of the aircraft? 

The legal nature of aircraft is discussed by a British authority 


as follows :17? 


Before going further we may pause to inquire what manner of thing 
in the eye of the law an aircraft is. It clearly belongs to the category of 
movable property. Ships are movable property, but, from the point of view 
of jurisdiction and other matters, they are property of a peculiar kind; they 
have a nationality, unlike a caravan or a motor-car, the nationality of the 
country in which they are registered, and almost a personality in that ac- 
tions can be brought against them, that is, in rem, in a court having Ad- 
miralty jurisdiction; persons who are, and events which happen, on board a 
ship are to a large extent governed by the “law of the flag” of that ship, 
that is, the law of the country whose flag the ship carries, sometimes ex- 
clusively as in the case of State ships, sometimes concurrently with another 
legal system. On the other hand, caravans and motor-cars do not possess 
these characteristics. An assault in an English car by one passenger tour- 
ing in France upon another is just as much subject to French law as if the 
car stopped and let them fight it out in an estaminet. An English motor 
ambulance is sent to Marseilles to meet a lady who is hurrying home from 
India in order to have her confinement in London. The baby is born en route 
in France. It is just as much, or just as little, French as if it were born 
in a French ambulance or a French hospital. If it had been born on a 
P. and O. liner before reaching Marseilles the “law of the flag” would have 
been a,relevant factor, but a motor ambulance has no law of the flag. 

Must an aircraft be assimilated to a ship or to a motor-car? The use 
of such nautical terms as “airship,” “aircraft,” “navigation,” have led us 
into habits, of thought which we might have escaped if we had been able to 
confine ourselves to terms like “balloons,” “flying machines,” “aeroplanes.”!*3 


From a juristic point of view, McNair has no hesitation in 
submitting the opinion that the analogy between a ship and an 


172. McNair A. D., The Law of the Air (London: Butterworth & Co., 
Ltd., 1932), pp. 87-112. 

178. See also, Laude, Emil, ‘Comment s’Appellera le Droit qui Regira 1a 
Vie de l’'Air?” 1 Rev. Juridique Inter. de la Locomotion Aérienne 16 (1910). 
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aircraft is fundamentally wrong and misleading, and that the 
sooner we eradicate it from our minds the better. “That need not 
prevent us,” he says, “from borrowing from the law relating to 
ships certain useful provisions and applying them to aircraft by 
the deliberate process of legislation, but any general attempt to 
invest the aircraft, as such and wherever it may be, with the char- 
acteristic legal panoply which belongs to a ship will be disastrous.” 

Support for this view is found in a book on air law published 
in 1919*7* by a British expert, before the signing of the Air Navi- 
gation Convention of that year, Spaight maintains that to as- 
similate an aircraft entirely to a ship and to assign it that full 
nationality which historical reasons have attributed to vessels, 
so that, in French law and to some extent in British, a ship is a 
floating part of the national territory, would seem to be going too 
far. He finds more similarity between a flying machine and an 
automobile than between the former and a ship, though the analogy 
to an automobile is far from perfect. 

These observations remain true, in spite of the great develop- 
ment of aviation and of recent air endurance tests, according to 
McNair. “The aircraft is not, as a matter of English common 
law, a new kind of ship,” he states, “but is a piece of movable 
property to which certain specific marine characteristics have been 
and will be attached by legislation, and which is thereby gradually 
developing a legal quality sui generis.” 

Maritime analogies, apparent and real, are discussed by Dr. 
McNair.2*> After speaking of shipping terminology applied to air- 
craft as delusive, he says, “My view is that as a matter of common 
law, of the law maritime, and of existing legislation, the analogy 
of the ship has no general application to aircraft. That is to say, 
we must not assert that an aircraft is a new kind of ship, just as 
a steamer was once a new kind of ship, and that, therefore, eo ipso 
and as a matter of principle, the law relating to ships applies to 
aircraft mutatis mutandis. At the same time it has already been, 
and will in future doubtless be, convenient from time to time spe- 
cifically to apply to aircraft' by treaty and by legislation rules 
which have been found convenient in the case of ships. It will 
not be surprising if we find that such application is more likely 
to occur in the case of aircraft operating over or on the sea than 
it is in the case of those operating on or over the land.” 





Spaight, J. M., Aircraft in Peace and the Law, cit. note 155 supra. 
MeNair, A. D., The Law of the Air, cit. note 172 supra, pp. 132-143. 
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Preference for comparison between aircraft and automobiles 
is voiced by a Swiss authority, Pittard :17° 


Jusqu’a ce jour et d’une fagon générale les juristes ont appliqué aux 
aéronefs la notion de nationalité; c’est 14 une analogie avec le droit mari- 
time. 

Nous estimons que c’est une erreur dont nous avons pris nous-méme 
une large part et qu’il est temps de supprimer. Ne serait-il pas plus logique 
d’assimiler l’aéronef a l’automobile ou a la locomotive? Il est vrai que 
l’automobile comme le chemin de fer circulent sur des routes tracées et 
connues et qu’a la frontiére d’un Etat, on peut non seulement verifier la 
provenance de l’appareil, mais encore l’empécher de passer; l’aéronef est 
plus semblable au navire qui trace lui-méme sa route; il ne connait comme 
frontiére que le sol, de méme que le navire ne realise la frontiére que par 
le rivage. L’assimilation que l’on a voulu faire de Il’aéronef avec le navire 
est insuffisante par elle-méme pour justifier la nationalité. 

La nationalité des navires provient de la fiction selon laquelle le navire 
constitue une portion flottante du territoire national. L’aéronef échappe a 
cette fiction; il a conservé son caractére de meuble et nombreux sont les 
juristes qui denient la possibilité juridique de le grever de droits réels. 
L’aéronef est un objet et ne peut pas étre considéré comme un sujet de 
droit; il n’a de valeur que par celui qui le détient ou, qui en la maitrise et 
si l’on devait lui reconnaitre une nationalité se ne serait que par l’intermédi- 
aire de son propriétaire ou de son détenteur. Et 1a encore quelle confusion! 
Comment resoudre la question de droit qui se poserait dans le cas ou le 
propriétaire aurait une nationalité différente de celle de l'exploitant; or, 
nous devons surtout considérer l’aéronef comme moyen de communication 
plut6t que comme un simple objet de valeur extrémement variable. 

Le but de l’immatriculation n’est pas de créer un rapport personnel entre 
Etat et le propriétaire de l’aéronef, mais de soumettre l’appareil au controle 
de l’Etat, de fixer son domicile et de lui assurer une certaine protection; des 
différentes personnes qui peuvent intervenir dans le domaine aéronautique 
pour l’utilisation ou l’exploitation d’un aéronef, il faut certainement admettre, 
du point de vue de la coopération des aéronautiques civiles, que c’est l’ex- 
ploitant qui est la plus interessée et la plus importante. 

Comme nous le verrons dans la suite de cet exposé, si nous abandonnons 
le critére de nationalité) pour prendre celui de domicile, nous supprimons la 
difficulté qui nait de la différence de nationalité entre les diverses personnes 
qui ont des droits sur l’aéronef. 


The cases in which the analogy of the ship is wholly or in 
part applied to aircraft are listed by McNair as mutual permission 
to enter national air space, nationality, airworthiness, certificates 
of competency, ship’s papers, cabotage, rules as to lights and sig- 
nals for air traffic, collisions, crimes, detention of aircraft, and 
wreck and salvage. The cases in which the analogy of the ship 
is rejected are listed as general average, maritime liens except 





176. Pittard, E., Report to Air Transport Co-operation Committee, cit. 
note 141 supra. 
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as regards certain incidents of a lien for salvage services which 
have been expressly applied by Order in Council to aircraft, and 
claims for necessaries, including repairs, As to whether an air- 
craft may be classified as “goods,” McNair believes that the pecu- 
liar incidents of a sale in market overt could apply to the sale of 
a motor car, a wireless set, or an aircraft, and that an aircraft is 
“goods” for the purposes of the British Sale of Goods Act, 
1893 ;177 he also believes that an aircraft is a personal chattel for 
the purposes of the British Bills of Sale Acts of 1878 and 1882, 
but in view of the fact that changes in the ownership of a reg- 
istered aircraft must be notified to the Air Ministry, it is arguable 
that Parliament ought to place transfers of registered aircraft 
outside the Bills of Sales Acts just as “transfers or assignments of 
any ship or vessel or any share thereof” have been excluded from 
the scope of the Acts of 1878 and 1882. He suggests that if the 
register of aircraft can be modified so as to record mortgages of 
aircraft, there is no reason why that means of notoriety of the 
creation of mortgages should not, as in the case of ships, suffice, 
but at present the objects of the aeronautical register have nothing 
to do with questions of title. 

Aeronautical codes of today are incomplete because they fol- 
low the modes in aircraft, according to Mandl,’78 who points out 
that present codes fail in that they do not cover motorless ma- 
chines, gliders, parachutes, autogiros, and unknown species of flying 
machines which may be invented in the future, some of which 
might be capable of landing slowly and travelling upon the high- 
ways where they would be subject to rules for automobiles. He 
is opposed to any rule of registration in order to validate a com- 
mercial transaction covering aircraft, which would assimilate air- 
craft to real property. 

Aircraft are personal property like automobiles, according to 
Wegerdt,?”° who pointed out to the International Chamber of Com- 
merce that the right of ownership of aircraft follows the same rules 
as the law of ownership of other personal property, especially as 
to purchase and sale, or, in other words, it follows the civil law 
as to personal property of each country, unless the laws of a coun- 
try contain special provisions concerning aircraft. He mentions 





177. Section 62(1): ‘“ ‘Goods’ include all chattels personal other than 
things in action and money, and in Scotland all corporeal movables except 
money. e mi 
178. Mandl, Vladimir, Address before the Xth International Congress on 
Air Law, International Juridical Committee of Aviation, 1 Rev. Gen. de Droit 
Aerien 304 (1932). 

179. Wegerdt, Alfred, “Das Eigentum am Luftfahrzeugen,” cit. note 152 
supra. 
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France and IJtaly,?*° where the transfer of ownership of aircraft, 
and France and Finland, where the mortgaging of aircraft is con- 
trolled by special provisions differing from the civil code. Such 
special provisions, stipulating that the transfer of ownership must 
be made in writing, which has no validity as to third persons un- 
less it has been recorded in an aeronautical register, in effect makes 
registration a proof of ownership of the aircraft, and thus as- 
similates aircraft in a large degree to real property. Wegerdt finds 
this provision objectionable not only because of the difficulty of 
making such proof of ownership sufficiently certain, but also be- 
cause a new restriction would be added under private law to every 
transfer which is already restricted in many countries by the rule 
of registration according to the nationality of the owner. 

The International Technical Committee of Aerial Legal Ex- 
perts (C. I. T. E. J. A.), encountering different theories for de- 
termining the nationality of aircraft, dealt indirectly with the sub- 
ject of nationality by proposing draft conventions on mortgages 
and privileges related to aircraft, also on ownership of aircraft 
and the aeronautical register.2*t It is proposed that in case the air- 
craft is encumbered with real charges on the register of one state, 
the inscription on the register of another state shall be subject to 
proof that the creditors have been paid or have agreed to the trans- 
fer of the inscription. 

Henry-Coiiannier questions the analogy of aircraft to ships :'* 

Pourquoi s’obstiner 4 traiter toujours les deux navigations, aérienne et 
maritime, par analogie? On pouvait, au debut de la science aéro- 
nautique, assimiler l’aéronef a un navire, et pousser jusqu’au bout ce 
procéde. L’aéronef était alors l’aérostat—le véhicule mecanique n’existant 
pas. 

In preferring the analogy of aircraft to automobiles, he says 
that the “nationality” of automobiles was born the day when free 
international circulation was created, but it must be noted that he 
wrote the above before the Convention on International Circula- 
tion of Motor Vehicles was amended. 

Even automobiles had a “nationality” according to indications 
in the Convention with respect to the International Circulation of 
Motor Vehicles, as follows :1®* 

180. Article 12 of the French law of May 31, 1924, and Article 7 of the 
Italian Royal Decree of August 20, 19 

181. Treaty Information Bulletin No. 40 (Dept. of State, a 


D. C., 1933), pp. 33-42. See 4 JoURNAL oF AiR Law 404, 408 ( ! 
182. Henry- -Coiiannier, “De la Nationalité et du Domicile des Aéronefs,’ 

1 mee. Juridique Inter. de la Locomotion Aérienne 165, 166 as 0. Text 
183. 5 


Article 4 of Convention signed at Paris, October 11 
18 (Department of State, Wash- 





printed in Treaty Information Bulletin No 
ington, D. C., 1930), p 





UNIVERSALITY VERSUS NATIONALITY 269 


Arrangement of Identification Marks on Motor-Cars— 


No motor-car shall be allowed to pass from one country into another 
unless it carries, fixed in a visible position on the back of the car, in addi- 
tion to the number plate of its own nationality, a distinctive plate displaying 
letters indicating that nationality. 


The word “nationality” does not appear in the International 
Convention Relative to Motor Traffic, which modifies the above- 
mentioned Convention on International Circulation of Motor Vehi- 
cles of 1909. The later provision reads as follows :'* 


Distinguishing Mark—- 

Every motor vehicle, to receive international authorization to travel on 
a road to which the public have access, must carry, in a visible position in 
the rear, a distinguishing mark consisting of from one to three letters 
written on a plate or on the vehicle itself. 

For the purpose of the present Convention the distinguishing mark cor- 
responds either to a state or to a territory which constitutes a distinct unit 
from the point of view of the registration of motor vehicles. 


The word “nationality” does not appear in the Pan American 
Convention for the Regulation of Automotive Traffic. The Con- 
vention contains the following provision :?*° 

All vehicles before admission to international traffic shall be registered 
in the manner prescribed by the state of origin. In addition to the registra- 
tion plate of the state of origin, each vehicle shall carry a plainly visible 
international ‘registration marker, of the form and type of plaque markers 
provided for by the International Convention for Circulation of Automobiles, 
1909, as amended in 1926. 

How are aircraft of the United States classified and how far 
are they assimilated to ships? Under provision of the Air Com- 
merce Act of 1926,1** “aircraft means any contrivance now known 
or hereafter invented, used, or designed for navigation or flight 
in the air, except a parachute or other contrivance designed for 
such navigation but used primarily as safety equipment. . . .” 

Aircraft in the United States are personal property. Regis- 
tration and licensing are not required under the federal act, unless 
the aircraft is to be used in interstate or foreign traffic. States of 
the United States have their respective legislation as to personal 
property for taxation and other purposes, including registration 
and licensing for intrastate flights.1*7 ‘The main purpose of federal 

184. Article 5 of the Convention signed at Paris, April 24, r< Text 


printed in Treaty Information Bulletin No. 13, cit. note 183 supra, p. 3 
185. Article II of the Convention signed at Washington, October 6, 1930. 





Text printed in Treaty Information Bulletin No. 13, cit. note 183 supra, p. 20 

186. Air Commerce Act, 1926, Ch. 344, 44 Stat. L. 568, Sec. 9(c). 

187. See, for example, Sec. 2 of the Michigan Public Acts of 1933, No. 169. 
For a summary of these licensing requirements, see Landis, R. G., “The Na- 
tional Association of State Aviation Officials: Its Utility and Function,” 4 
JOURNAL OF AIR Law 1 (1933). 
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and State legislation is to encourage air commerce and to provide 
for public safety. 

Personal property as such has no nationality. It is said in law 
to “follow” the owner, and the owner’s legal residence or domicile 
fixes the legal location of such property. In popular parlance a 
man’s possessions are frequently described as having the national 
character of the country to which the owner belongs; sometimes 
they are described according to the manufacture or make. Many 
citizens of the United States own imported cars, which are cur- 
rently known as “French” or “British,” as the case may be. 

Parts of aircraft may have been imported from one or more 
foreign factories to be assembled in one country, or the complete 
machine may have been made in one place, but regardless of source 
of construction, it is the ownership, by purchase, gift, or otherwise 
according to law, that determines the status of personal property 
for jurisdictional purposes. It is likewise for ships in the United 
States whether or not the ships are registered. 

The Air Commerce Act of 1926 provides that the collection 
of fines may be effected by a proceeding in rem against the offend- 
ing aircraft, whether of land or water variety, as well as by an 
action in personam, and the rules of admiralty are held to apply. 
These provisions are similar to those found in the International 
Convention on Air Navigation of 1919, In the opinion of Hotch- 
kiss :78° 

It is obvious that hydro-aircraft may at times function practically as a 
ship and to that end be subject to admiralty rules. There is also a faint 
parallel in many situations between aircraft and ships. ‘But despite this 
similarity it is believed that admiralty rules will be enforced only when 
statutory authority demands that this be done. The ‘Air Commerce Act 
of 1926 makes no provision for salvage. It may be argued that the rescuer 
of a hydro-aircraft or a balloon:at sea, should be entitled to the rights of 
a salvor,189 

As to the application of navigation and shipping laws of the 
United States to aircraft, the Air Commerce Act of 1926 states: 

Sec. 7(a). The navigation and shipping laws of the United States, in- 
cluding any definition of “vessel” or “vehicle” found therein and including 
the rules for the prevention of collisions, shall not be construed to apply 
to seaplanes or other aircraft or to the navigation of vessels in relation to 
seaplanes or other aircraft.19° 





188. Hotchkiss Sago G., A Treatise on Aviation Law (New York: Baker, 
Voorhis & Co., 28 

189. Such a ake is specifically given in England by Section 11 of the 
Air Navigation Act of 1920, 10-11 Geo. h. 80. 

190. Note that Section 3 of the Revised Statutes provides that the term 
“vessel” when used in an Act of Congress “includes every description of 
water craft or other artificial contrivance used or capable of being used as a 
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The legal concept of aircrait as property appears mainly to 
support their classification under personalty, the determining rela- 
tionship being that of ownership by an individual or corporation. 
lhe cases where legislation permits proceedings against aircrait 
in rem appear to be for the purpose of facilitating procedure and 
securing settlement or reward, rather than assimilating aircraft to 
real property, Real property is determined by the fixity of its 
location. Comment upon the policy of such exceptions is not 
within the purview of this article, unless it bears upon the point 
of whether aircraft have individuality or personality in the eyes 
of the law to the extent that such individuality or personality 
could attract to it the attribute of nationality. 

All types of aircraft should have a nationality, according to 
Henry-Cotiannier, because the future development of aircraft 
manufacture and use of aircraft is impossible to foresee. Dif- 
ferent rules for different types of aircraft would lead, in his opin- 
ion, into all sorts of entanglements.'*! 

If nationality be allowed to an aircraft, it should only be a 
quasi-nationality, an attenuated nationality, perhaps a conditional 
nationality which will come into being, according to Spaight, only 
in certain circumstances, as when the aircraft is passing over the 
high seas.?% 

It has been pointed out that the “personality” and “nationai- 
ity” of ships registered in the United States, which, if such at- 
tributes exist in law, do not compare with those of persons and are 
at best of very restricted quality and degree. The so-called maritime 
analogy between “nationality” of ships and aircraft appears ex- 
tremely limited in scope, irrespective of legislation on the subject. 
One of the principal claims of ships to possess nationality seems 
to be based upon their individuality evidenced by admiralty law 
which recognizes proceedings against ships in rem. In the absence 
of similar legislation for aircraft, there seems little basis for the 
legal personification of aircraft. 

Mere ownership is insufficient to confer “nationality” upon 
personal property. If it were otherwise, would not objects, whether 





means of transportation on water.” A similar definition is found in the Ship- 
ping Act of 1916 (40 Stat. 900), and is incorporated by reference in the Mer- 
chant Marine Act of 1920 (41 Stat. 1008). Seaplanes come within this defini- 
tion. The Secretary of Commerce is authorized to prescribe rules for the 
prevention of collision between vessels and seaplanes (Sec. 2 (e)). Title IV 
of the Tariff Act of 1922 places seaplanes within the definition of the word 
“vessel” and land planes within the definition of the word “vehicle,” thus 
giving certain jurisdiction over seaplanes to the Secretary of Commerce, and 
over aircraft on land to the Secretary of the Treasury. 


191. See Part I, 5 JouRNaL or AiR Law 1 (1934). 
192. Ibid. 
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or not similar in nature to aircraft, have legal nationality as ob- 
jects apart from their respective owners? Instead, a fiction in the 
popular mind sometimes causes people to describe an object of 
personalty as being of a certain nation because the owner of that 
object is a citizen of that country or because the object itself was 
manufactured there. As has been previously shown, legal na- 
tionality is conferred by governments through legislation. Such 
nationality falls upon persons and corporations and symbolizes 
certain relations between the conferring state and the recipient 
person or corporation. The nationality or citizenship received by 
corporations is less in kind and degree than that received by per- 
sons. The nationality received by persons also varies in kind. 

What sort of nationality, if any, have aircraft owned in the 
United States? 

The United States is not a party to the International Con- 
vention on Air Navigation of 1919, and therefore the provisions 
and terminology of that Convention as to nationality of aircraft 
do not apply to aircraft of the United States. 

The Air Commerce Act of the United States of 1926 provides 
that if registration is requested, it must be by a citizen owner of 
the aircraft. It does not appear to use the term “nationality” as 
applied to aircraft, but speaks of “aircraft of the United States,’ 
and Section 9(f) reads: “The term ‘aircraft of the United States’ 
means any aircraft registered under this act.” Section 6 is entitled 
“Foreign aircraft” and speaks of “foreign aircraft not a part of 
the armed force of the foreign nation.” 

The United States is a party to the Pan American Conven- 
tion on Commercial Aviation of 1928'*§ and therefore the provi- 
sions and terminology of that Convention apply to aircraft of the 
United States in so far as such aircraft are affected by that Con- 
vention. In Article 7 it is stated that aircraft shall have the na- 
tionality of the state in which they are registered. 

Bi-lateral agreements of which the United States is a party 
offer further evidence of commitment to the idea of nationality 
for aircraft. Take as an example the Reciprocal Air Navigation 
Arrangement between the United States and Norway,'* wherein 
it states that all aircraft shall carry clear and visible nationality 
and registration marks, Ground, therefore, exists for inferring 
that the government of the United States has, for the purpose of 





See Part I, 5 JourNAL or AiR Law 1, footnote, pp. 7, 8. 
See Air Commerce Act of 1926, Sec. 3(c) (a), Sec. 6 (c), Sec. 11(a). 
; See Part I, 5 JouRNAL oF AiR Law 1. 
196. Reciprocal Air Navigation Arrangement between the gg States 
and Norway, October 16, 1933, Article 8, 5 JouRNAL or AIR Law 135, 187. 
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giving effect to such agreements, given some kind of nationality 
to aircraft owned and registered in the United States, and 
has recognized nationality granted by certain other govern- 
ments to aircraft owned and registered in their respective coun- 
tries. Such nationality is determined in the United States by the 
owner of the aircraft, who, in order to register the aircraft, must 
be a citizen of the United States. In the absence of specific legis- 
lation on the subject, in definite terminology, there is room for 
discussion as to the kind and degree of such “nationality” as may 
have been indirectly conferred upon aircraft by the government of 
the United States. At best such nationality would seem to be so 
atrophied in character as to be a mere shadow of the prototype 
conferred either upon individuals or corporations as citizens of 
the United States. Its apparent purpose is mainly to accomplish 
identification of the aircraft. 

If aircraft are personalty, and if nationality is not transmitted 
to personal property through mere ownership, does registration 
of aircraft by the owner attract nationality to the aircraft? Some 
authorities, as shown above, apparently consider such to be the 
case. The above-mentioned agreement between the United States 
and Norway would seem to make some distinction between the two 
terms “nationality” and “registration.” An adequate discussion 
of this point would here be too lengthy, for it involves questions 
of public safety and security, as well as other motives of a govern- 
ment for requiring registration of aircraft. Comparison, also, 
would be interesting in the case of Great Britain, where formerly 
registration was demanded of British ships in order to restrict 
commerce to British owned vessels, and where today registration 
of ships is for purposes of title. 

As to legal ownership, Schreiber, in discussing principles of 
a draft convention on aircraft, says :7°? 

But clearly a person conferring nationality upon an aircraft must stand 
in a certain relation to the aircraft, and the problem is essentially one of 
determining the legal relations connecting the person and the aircraft. 

As to these relations, they must: (a) be governed by private law; 
(b) be recognized by the laws of all countries; (c) be susceptible of simple 
and clear definition; (d) be of a certain duration; (e) be such as to ensure 
the closest legal and economic ties between the person and the aircraft. . . . 

The principle of ownership, the legal relation accepted at present by the 


laws of most countries fulfills the requirements of (a) to (d). But it does 
not possess the characteristic (e); and this leads me to believe that a mis- 





197. Schreiber, Otto, Principles of Draft Convention on Nationality of 
Aircraft, cit. note 138 supra. 
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take was made in choosing the personal nationality of the owner to apply 
it to aircraft. 

The legal notion of ownership is relatively clear. But from an eco- 
nomic point of view ownership is not at all well defined. Sales subject to 
the retention of ownership until payment is complete, the “trustee” of Eng- 
lish.law and the various corresponding legal provisions in continental law, 
ownership at the place of the security and chattel mortgages, under Ger- 
man law, and long leases of movable objects, all such devices familiar to 
modern lawyers have .gone far to separate the “owner” from his “pos- 
session.” They clearly show that ownership does not present the char- 
acter of “ensuring the closest economic tie between the person and the 
aircraft.” 

The operator of an aircraft, whether owner, lessee or buyer, 
of the aircraft, was Schreiber’s choice for determining nationality 
of aircraft.1%° To support his contention he cites provisions in the 
air laws of various countries to show that, by statutory provision, 
certain situations in regard to aircraft have been treated from the 
economic point of view of the operator rather than of the owner,’ 
He says: 


It is a remarkable fact that the time when the principles of maritime 
law were being borrowed to define the nationality of aircraft, shipping in- 





198. See Section III: Theories for Determining Nationality of Aircraft, 
>, Sa) and (5) supra. 

Schreiber, Otto, ew of Draft Convention on Nationality of 
Atreratt, cit. note 138 supra, pp. 

“se Government aircraft naturally have the nationality of the country 
to which they belong. But government aircraft are not defined as aircraft 
belonging to a country. Without paying any attention to the question of 
ownership the definition of a government aircraft is an aircraft exclusively 
used in the service of the State. 

“Compare: Argentine, Decree of 30-7-26, Art. 1; Chile, Decree of 17-10-25, 
Art. 2; Denmark, Law of 1-5-23, Art. 42; France, Decree of 8-7-20, Art. 6; 
Great Britain, Decree of 20-6-22, Sec. 27; Italy, Decree of 20-8-23, Art. 3; 
Portugal, Decree of 27-1-27, Art. 2, 3; Spain, Decree of 25-11-9, Art. 23; 
Sweden, Decree of 26-5-22, Art. 38; Switz erland, Decree of 27-1- 20, Art. 34; 
Venezuela, Law of 16-6- 20, Art. 70, <1. 

3) Air liability is much more stringent than liability under civil law. 
But it was felt that it was not only the owner of the aircraft who should be 
held liable. For purposes of liability, attempts have been made t» define the 
actual econcmic master of the aircraft. 

Thus was established the notion of ‘the person having control of the 
(Switzerland) and the ‘Luftfahrzeughalter’. 

“Compare: Danzig, Law of 9-6-26, Art. 19; Germany Law of 1-8-23, 
Art. 19; Duneare. Decree of 30-1-22, Art. 19; Netherlands, Law of 30-7-26, 
Art. 44, 45; Switzerland, Decree of 27-1-20, Art. 26. 

“5) Other countries have given their preference to the notion of a regis- 
tered contract of hire, making the lessee exclusively responsible, under the 
name of the ‘operator of an aircraft.’ 

“Compare: Brazil, Decree of 22-7- > Art. 71; Chile, Decree of 7-10-25, 
Art. 50; France, Law ‘of 31-5- 24, Art. 

6) Danish Law (Law of 1-5- 23, Po 36) speaks of ‘the person age’ whose 
account the aircraft is operated. z Italian law (Decree of 11-1-25, Art. 13, 150, 
152, 153) a i pa the ‘possessor’, which term is also used in the Guiee. 
slovak law (Law of 8-7-25, Art. 7, 29, 41). 

“7) English law speaks of the lessee of aircraft and especially of a con- 
tract of hire not exceeding fifteen days. 

“Compare: Air Navigation Act 1920 part 1, 9; Air age ml (Con- 
solidation Order 1923), c. 17; Union of South Africa, Law of 1923, 

“8) The liability of the lessee is laid down in the laws of a aumber of 
American States. 

“Compare: Delaware, Law of 23-3-23, Sec. 5; Hawaii, Law of 1923, Sec. 
3895; Idaho, Law of 25-2- 35 5, Sec. 5; Michigan, Law of 23-5- 23, Sec. 5; Nevada, 
Law of 5-3- -23, Sec. 5; North Dakota, Law of 5-2-23, Sec. 5; South Dakota, 
Law of 24-2-25 Sec. 5; Tennessee, Law of 9-2-23, Sec. 5; Vermont, Law of 
26-3-23, Sec. 5; Utah, Law of 28-2-23, Sec. 5.” 
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terests began to find that these same principles of maritime law were no 
longer very well adapted to existing economic conditions. It is no less re- 
markable that in air law very different solutions had been arrived at of 
very similar problems. 


Regulations for air navigation distinguish between (a) en- 
rollment or registration of aircraft, and (b) navigation permits 
showing the airworthiness condition of the aircraft and the quali- 
fication of the pilot. In differentiating “registration” from ‘“‘na- 
tionalization” of aircraft, it has been said that the former is for 
the purpose of individualizing the machine, whereas, the latter 
gives, among other things, indications of the type, volumetric 
capacity, carrying load, horsepower, and the location of the air- 
craft, for the purpose of identifying the relationship of the air- 
craft to the state. 

If the act of registration operates to give to aircraft the na- 
tionality of the registering state, it is not easy to discern what 
thereby are the advantages to the aircraft received from the state 
and the obligations thereby imposed upon the aircraft by the state, 
or what thereby are the duties undertaken by the state because 
of such resulting nationality. With respect to persons and corpo- 
rations nationality indicates a certain relationship to the state and 
carries with it definite rights and obligations on the part of the 
persons, corporations, and the state. 

A recent experience concerning the theory of nationality in 
proposed legislation is recounted by Judge Brinton :*°° 

This question has presented itself in acute fashion in Egypt, where the 
recently proposed air code has been, temporarily at least, rejected because 
of difficulty over this very point, by the General Assembly of the Court of 
Appeals of the Mixed Courts, a body whose approval is required before 
legislation can be applied to foreigners. The situation in Egypt brings into 
sharp relief the difficulties inherent in the practical application of the own- 
ership-nationality theory introduced in the Convention of Paris of 1919 but 
against which there has been directed a steady stream of protest by various 
countries, and which resulted in the amendment of 1929, permitting signa- 
tory states to adopt other criteria of nationality (such, for instance, as 
domicile). The Egyptian law proposed to confine Egyptian nationality to 
all-Egyptian owned aircraft and to refuse the right of circulation over 
Egyptian territory to aeroplanes not possessing an accredited foreign na- 
tionality. Egypt is a country where large and highly developed foreign 
communities have been established for ,generations,—in many cases for 
centuries. It was at once pointed out that the proposed act might render 
it impossible for large classes of foreigners to own and operate aeroplanes 
in Egypt, since there was no assurance that it would be either legally or 





_ 200. Extract from letter dated September 5, 1933, from Judge Joseph E. 
Brinton, of the Cour d’Appel Mixte, Egypt, to Fred D. Fagg, Jr., Director of 
the Air Law INstTITUTE, Chicago, Illinois. 
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practically possible for all foreigners wishing to employ this normal means 
of transport, to obtain from their several home governments—or, even hav- 
ing obtained, to maintain the required registrations, and which necessarily 
involve compliance with inspection, laws. It was suggested that while some 
foreign countries might undertake to arrange for inspections in Egypt— 
through consular offices or exchange of courtesies with Egyptian admin- 
istrative bureaus, others might not be in a position to do so—and that the 
result would be to place the foreigner in Egypt—most of whom still enjoy 
the protection of the capitulatory right of liberty to circulate and freedom to 
trade—in a position of inferiority to the Egyptian himself. Moreover, in 
the case of aeroplanes owned by partnerships comprising some foreign 
members, it might easily result that no registration was possible anywhere. 

The solution to the problem indicated has not yet been found. One 
solution would be to allow foreign-owned aircraft to be registered, like 
automobiles, and permitted to circulate in Egypt—but without thereby ac- 
quiring Egyptian nationality. Another solution would be to substitute for 
the ownership test of nationality some other act which would permit such 
aircraft to acquire such nationality—as, for instance, the domicile of the 
owner in Egypt. 


In discussing nationality of aircraft as an error, Mandl says 
in part :?° 


L’Etat d’aujourd’hui représente une jonction des éléments personnel et 
térritoriaux: l’Etat est constitué tant par ses citoyens que par son térritoire, 
mais il n’est constitué que par ces deux agents. Les autres objets ne font 
pas d’éléments créateurs, ils appartient seulement a un Ftat, sont liés a 
celui-ci, soit en raison des personnes, soit en raison de la terre. Les 
citoyens et le térritoire selus établissent l’existence et l’individualité d’un 
Etat dans les relations internationales, et la nationalité signifie cette par- 
ticipation active a la formation d’une unité de valeur internationale. Avoir 
la nationalité, c’est étre assuré d’étre respecté du point de vue international; 
l’Etat seul étant un individu internationalement valable, les personnes et la 
terre étant seuls fondateurs de 1’Etat, il s’ensue que la nationalité se trouve 
motivée exclusivement a propos des personnes ou a propos de la terre. . . 

Les autres objets ont aussi quelques relations avec l’Etat mais leur 
rapport est seulement passif,—ils ne forment aucune unité de valeur inter- 
nationale; ils ne participent méme pas a la formation de celle-ci,—ce rapport 
est indirect, il s’effectue par l’intermédiaire des personnes ou de la terre: 
“Mobilia sequunter personam domini, immobilia sunt obnoxia territorio.” 
De tels objets n’ont aucune nationalité, ils sont soumis a la nationalité des 
étres superieurs qui sont seuls qualifiés. 

Les aéronefs ne font aucune exception parmi les objets non doués de la 
nationalité: selon les articles 6, 7, de la Convention du 13 octobre 1919, on 
les a soumis a la nationalité de leur propriétaire, “mobilia sequunter per- 
sonam domini.” On les a fait enrégistrer pour pouvoir mieux les surveiller, 
‘ tous les biens, non seulement meubles, mais aussi ceux destinés a 
changer de place, en particulier les moyens de locomotion, pour lesquels,— 
vue leur mobilité—est augmentée la possibilité d’entrer en collision avec des 





201. Mandl, Vladimir, “La Nationalité des Aéronefs n’est qu’une Dénom- 
ination Erronée,” 15 Droit Aérien 161 (1931). 
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sphéres extérieures a leur propriétaire . . . Les marques de l'article 10 
de la Convention ne sont pas de fiéres banniéres de la nationalité, mais de 
simples stigmates indiquant la qualité dangereuse. 


Mandl gives above a concise presentation of the concept of a 
state as composed of and created by the union of two elements, 
persons and territory. He points out that objects are only related 
to the state either through persons or the land, that only persons 
and territory as creators of the state can have nationality, and 
that the state as a unit alone has international status. The fact 
that personal property follows the owner, in his opinion prevents 
objects from having nationality independently of the owner. He 
explains the requirement of registration of aircraft as a precaution 
for preservation of public safety and as a warning that aircraft 
are potentially dangerous instruments, declaring that identification 
marks are not “proud banners of nationality.” 

After analyzing the fundamental nature of aircraft and the 
basic relations of aircraft to persons and to the state, nationality 
for aircraft seems not only inappropriate but ineffective. The 
principle of nationality of aircraft should be discarded. The not- 
iceable trends toward a universal outlook in political, economic and 
social spheres, and the growing demands for more freedom in 
flight of aircraft seem to point toward a concept of universal or 
cultural citizenship for individuals, with localized political affiia- 
tion in matters of public safety, police protection, legal jurisdiction 
and administration. Some kind of universal certificate of air- 
worthiness for aircraft, based upon a minimum standard, might 
be practical if state governments would cooperate in maintaining 
efficient inspection services. Such a plan might be made without 
an elaborate and dictatorial supervisory body by utilizing the aero- 
nautical bureaus of the respective states, recognizing their responsi- 
bility for certifying the minimum standard, and having a general 
representative committee to make regulations and review com- 
plaints. Local registration would be chiefly for purposes of identi- 
fication, taxation, and designation of a person to be responsible in 
case of need. The naming of a responsible person upon the ap- 
plication for registration would eliminate some of the controversy 
about owner, lessee or operator, and so forth, as the test for 
“nationality.” It is somewhat analogous to registering the name of 
an agent with the Secretary of State in the case of a corporation 
created in one State and doing business in another. The main 
concern of the government registering aircraft is to know where 
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to attach the responsibility for aircraft as personal property in 
time of need. 


Conflict of Laws: Jurisdiction: 


McNair discusses the following points:*°? (1) how will the 
rules of English law determine the country or countries whose na- 
tional law and jurisdiction govern persons in, and events happen- 
ing in, an aircraft at any point of time; and (2) in the case of 
England, which of two systems of law applicable to persons and 
events within its jurisdiction, namely, the common law or the law 
maritime, is applicable to the facts under consideration, 

In the absence of judicial precedents he refers to the Con- 
vention of 1919 for indirect light, quoting Articles 1 and 6. He 
then refers to the British Air Navigation Act of 1920, in which 
the preamble recites that the full and absolute sovereignty and 
rightful jurisdiction of His Majesty extends, and has always ex- 
tended, over the air superincumbent on all parts of His Majesty’s 
dominions and the territorial waters adjacent thereto. Article 1 
of the Consolidated Order made under the Act enacts the pro- 
visions of the Convention of 1919 as to nationality, Section 14 of 
which provides: 


(1) Any offense under this Act or under an Order in Council or 
regulations made thereunder, and any offense whatever committed on a 
British aircraft, shall, for the purpose of conferring jurisdiction, be deemed 
to have been committed in any place where the offender may for the time 
being be. 

(2) His Majesty may, by Order in Council, make provision as to the 
courts in which proceedings may be taken for enforcing any claim under 
this Act, or any other claim in respect of aircraft, and in particular [may 
confer jurisdiction upon any court exercising Admiralty jurisdiction]. 
(Italics added.) 2 


Subsection (3) of Section 14 applies section 692 of the British 
Merchant Shipping Act, 1894, with the necessary modifications, 
to the detention of any aircraft in any circumstances in which a 
ship may be detained by official action under that section. McNair 
says that at the time of writing the only exercise by the Crown of 
the power conferred by subsection (2) above quoted consists of 
the Order in Council as to Wreck and Salvage. 

The Consolidated Order made under the Act states that the 
provisions of the Order apply, unless the contrary intention ap- 
pears: 





202. McNair A. D., The Law of the Air, cit. note 172 supra p, 87. 
203. Ibid., p. 88. 
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(a). To all British aircraft registered in Great Britain and Northern 
Ireland wherever such aircraft may be; 

(b) to other British aircraft and foreign aircraft when such aircraft 
are in or over Great Britain and Northern Ireland; 

and for the purposes of liability under this Order, other than liability for 
want of registration, where an aircraft is not registered, and by reason 
thereof has no nationality for the purposes of this Order, this Order shall 
apply to such aircraft when flying within Great Britain and Northern Ire- 
land in like manner as it applies to aircraft registered in Great Britain 
and Northern Ireland. 


Having thus summarized the law of Great Britain as to the 
main statements of principle, McNair indulges in theory regarding 
the places in which an aircraft may find itself, as follows: on 
land, on tidal and non-tidal inland waters, on territorial waters, 
on the high seas, or above any of these places, and the same list 
of locations in the case of aircraft in a foreign jurisdiction. He 
classifies aircraft as British when registered in Great Britain or 
Northern Ireland, other British aircraft, foreign aircraft and state- 
less aircraft, the latter being assimilated to registration in Great 
Britain and Northern Ireland. 

The legal systems which ought to apply to the several cate- 
gories of legal events, crimes, torts, contracts, quasi-contracts, 
salvage, births, deaths, marriages, making of wills and conveyances 
of property, and so forth, occurring upon each of the three classes 
of aircraft above mentioned when in the various locations, are 
discussed by McNair. As to collisions between aircraft in the air 
he believes that when the collision occurs above land, including 
inland waters, the common law court exercising jurisdiction over 
the subjacent land or water will have jurisdiction as it has in the 
case of a collision between two vehicles on the road, but when it 
occurs over water upon which an admiralty court would have 
jurisdiction in the case of torts committed upon or in the water, 
he believes that the admiralty court would have jurisdiction. But 
he submits that there is nothing in such a collision per se to attract 
the maritime law, that the court would apply the common law 
relevant to an action based on negligence, and that the action is 
in personam and not in rem. When an aircraft is manoeuvering 
under its own power on the water, it is required by Consolidated 
Order to conform to the Regulations for Preventing Collisions at 
Sea, and, for the purposes of these Regulations it is deemed to be 
a steam-vessel, except as to lights and sound signals. McNair does 
not think that this means that the aircraft becomes a steam-vessel 
for any other purposes, such as that of attracting the admiralty 
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procedure in claims brought against its owners or the special rules 
administered by admiralty courts in dealing with collisions between 
ships. Apart from the Consolidated Order he suggests there are 
circumstances in which an admiralty court would take jurisdiction, 
such as in the case of collision damage done to an aircraft by a 
ship upon water over which an admiralty court would have juris- 
diction where damage is done by one ship to another ship, that 
the maritime law applies, that a maritime lien can attach to the 
ship and an action could lie in rem. Also in the case of collision 
damage done by an aircraft to a ship which is upon water over 
which an admiralty court would have jurisdiction in the case of 
damage done by one ship to another, an admiralty court would have 
jurisdiction, maritime law would apply, no maritime lien could 
attach, and the action would be in personam and could not lie in 


rem. 
One of the most important consequences of the assumption 


that an airship cannot be assimilated to a ship is, according to Mc- 
Nair, to deny to events taking place on board an aircraft that 
peculiar association with the state of the flag carried by a ship, 
sometimes loosely expressed, as he says, in the misleading fiction 
that a ship is deemed to be a floating part of the territory whose flag 


she carries. “It is true that aircraft, like ships, can have a nation- 
ality,” declares McNair, “but my submission is that their national- 
ity does not, like the nationality of ships, possess the peculiar legal 
quality of attributing to events happening on board an aircraft 
the locality of the State in which it is registered.” 

In cases of births, deaths and marriages occurring in an air- 
craft over land, on inland or territorial waters, he maintains that 
an English court will apply the law of the subjacent state, regard- 
less of the nationality of the aircraft, to determine the legal con- 
sequences, and will treat them as if they had occurred on the sub- 
jacent land or water. When an aircraft is over or on the high seas 
and a birth occurs in the aircraft, the legal effect is discussed by 
McNair as follows :?% 


’ 


Persons “born within His Majesty’s dominions and allegiance” are, by 
the British Nationality and Status of Aliens Acts, 1914 to 1922, natural- 
born British subjects. Among the extensions of this rule are “any persons 
born on board a British ship whether in foreign territorial waters or not,” 
but for the reasons already given I am not prepared to assimilate an air- 
craft, even a seaplane, to a ship for this purpose. It is probable that the 
rule also includes persons born in foreign territory occupied by British 
troops among natural-born British subjects. So much for the jus soli. But 
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by section 1(1)(b) of the Act of 1914, as amended in 1918 and 1922, apply- 
ing the jus sanguinis, natural-born British subjects also include “any per- 
son born out of Mis Majesty’s dominions, whose father was, at the time 
of that person’s birth, a British subject,” and who fulfils certain other con- 
ditions of which one is the registration of his birth at a British Consulate 
within one year. It is difficult to see how a person born in an aircraft on 
or over the high seas can become a natural-born British subject jure soli; 
he is born out of the King’s dominions and His Majesty cannot be said to 
be in occupation of the part of the world in which he is born. It seems, 
therefore, that it is only jure sanguinis, that is, as the child of a British 
subject who satisfies the conditions of section 1(1)(b) of the Act of 1914, 
amended as aforesaid, that a person born in an aircraft on or over the high 
seas can be a natural-born British subject. So a child of French parents 
born on a British airship over the high seas would appear to be French 
only and not both French and British. 


As to marriages in an aircraft on or over the high seas, Mc- 
Nair says that he is not prepared to apply, eo ipso, and as a matter 
of common law, the same law as that applied to marriages on board 
a ship. 

Fixing the venue of offenses committed or of contracts en- 
tered into on board an aircraft in transitu during an international 
flight presents interesting problems. An illustration of venue in 


the case of an offense committed upon a railroad train or water- 
craft passing through several political subdivisions in the United 
States has thrown some light on the subject. In the absence of 
constitutional limitations, legislation in States of the United States 
permitting the venue of criminal prosecution for offenses com- 
mitted in or upon public conveyances, such as railroads or water- 
craft in transitu, in a county [political subdivision of a State of the 
United States] other than the county in which the crime was ac- 
tually committed, but through which the public conveyance passed, 
would appear to be valid. Such statement was based on the theory 
that it is competent for legislatures to change or modify the com- 
mon law principle that venue must be proved as laid.2 In the 
State of Illinois, even where the Constitution provides for trial 
by jury in the county or district in which the offense is “alleged” 
to have been committed, it has been held that statutes are con- 
stitutional providing that the local jurisdiction of all offenses not 
otherwise provided for by law shall be in the county where the of- 
fense was committed, but that where any offense was committed in 
or upon any railroad in the State or on any watercraft navigating 
any of the waters within the State, and when it cannot be readily 
determined in what county this offense was committed, the of- 





205. Watt v. People, 126 Ill. 9, 18 N. E. 340, 11 A. L. R. 1020 (1888). 
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fense may be charged to have been committed and the offender 
tried in any of the counties through or along or into which such 
railroad or watercraft may pass or come, or can be reasonably 
determined to have been, on or near the day when the offense was 
committed, the theory being that the constitutional right is with 
respect to the place alleged as the locus of the crime. The court 
said :?°¢ 


It thus became a settled rule of the common law that persons accused 
of criminal offenses should have a right to be tried by a jury of the visne 
of the alleged crime. Though originally more limited, the visne or neigh- 
borhood came to be understood to be the county where the offense was 
committed, and such was its signification at common law at the time that 
system of jurisprudence was adopted in: this state. 1 Chitty, Crim. Law, 177; 
3 Reeves, History of Eng. Law, 476; 4 Bl. Com. 349. Undoubtedly the 
right to a trial by jury of the county in which the crime charged was com- 
mitted is ordinarily a substantial and important legal right. It secures to 
the accused a trial among his neighbors and acquaintances, and at a place, 
where, if innocent, he can most readily make that fact to appear. But it is 
difficult to see how that can be the case where the offense is committed 
on a railway train, and the circumstances are such that it cannot be defin- 
itely located in any one of several counties through which the train passes. 
Those who were on ‘the train are, for the time being, completely segre- 


gated from the communities through which they are rapidly passing, and 
there is ordinarily no circumstance which can make it more advantageous 
for a person accused of such a crime to be tried in one county than in 





206. Watt v. People, cit. note 205 supra. The Illinois statute, per- 
mitting the venue of crimes committed upon trains while in transitu to be 
laid in any county along the route was again applied in People v. Goodwin, 
263 Ill. 99, 104 N. E. 1018 (1914), its constitutionality, seemingly, being 
assumed, 

Where the Constitution guarantees a trial by jury of the “county” or 
“district” wherein the offense shall have been committed, it has been held 
that the venue of criminal prosecutions is not restricted to the county where 
actually committed. Thus, in State v. McDonald, 109 Wis. 506, 25 N. W. 502 
(1901), the court, proceeding upon the theory that the word ‘district’? must be 
considered as having a different meaning than the word “county,” held that 
a statute providing that counties on the shores of certain state waters should 
have jurisdiction in common of all offenses committed on such waters, was 
constitutional. 

In the New York case of People v. Downing, 84 N. Y. 478 (1891), the court, 
in applying a statute which provided that an indictment for any crime or 
offense in respect to freight in transitu on a railroad train might be found 
in any county through which such train might have passed, said that such 
a statute, while it changed the common law rule, was “in the power of the 
legislature,” but no other reference was made to the question of its con- 
stitutionality. 

And, in a number of instances, siatutes of the kind under consideration 
have been applied by the courts without the question of their constitutionality 
having been expressly referred to in any way. In this class may be mentioned 
Nash v. State, 2 G. Greene (Ia.) 286 1849), which construed and applied 
a statute providing that when a person shall commit an offense on board of 
any vessel or float, he may be indicted for the same in any county through 
any part of which such vessel or float may have passed on that trip or voyage; 
People v. Hulse, 3 Hill (N. Y.) 309 (1842), which involved a similar statute; 
Com. v. Brown, 71 Pa. Suner. Ct. 575 (1919), which applied a statute pro- 
viding that the venue of offenses committed during journeys shall be in any 
county through which the carrier traveled during the time the felony or 
misdemeanor shall have been committed; Reg. v. Sharpe, 6 Cox. C. C. (Eng.) 
7 (1854), Dears, C. C. 415, 24 L. J. Mag. Cas. N. S. 40, which applied 7 Geo. 

Ch. 64. sec. 13, a similar statute; and Reg. v. French, 8 Cox C. C. (Eng.) 
363 (1859), which involved the statute cited with the’ next preceding case, 
11 American Law Reports 1022. 
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another. The right in such case to a trial in a particular county, if it 
exists at all, is at best a technical right, having no substantial importance 
or value to the accused. . . . The phraseology of that section of our 
present Constitution which related to the place of trial in criminal prosecu- 
tions differs materially in one respect from that of the corresponding pro- 
visions of the Constitutions of 1818 and 1848. The Constitution of 1818 
provided that, in all criminal prosecutions, the accused should have a right 
to “a speedy public trial by an impartial jury of the vicinage;” and the 
Constitution of 1848 provided that he should have a right to “a speedy 
public trial by an impartial jury of the county or district wherein the offense 
shall have been committed.” It must be admitted, probably, that both these 
constitutional provisions were susceptible of but one construction, viz., that 
of limiting jurisdiction in all criminal prosecutons absolutely to the county 
where the crime alleged was actually committed. The framers of our 
present Constitution, recognizing, as we may assume, the iitfirmity of this 
rule, particularly in its application to cases like the present, where it is 
impossible to determine in which of two or more counties a particular 
crime was committed, revised the section so as to make it read as follows: 
“In all criminal prosecutions the accused shall have a right to . .. a 
speedy public trial by an impartial jury of the county or district in which 
the offense is alleged to have been committed.” The modified phraseology 
may fairly be regarded as evidencing an intention to relax in some degree 
the rigid rule formerly prevailing. The prosecution may now be had in 
the county or district in which the offense is alleged to have been com- 
mitted. The allegation here referred to is doubtless that made by the in- 
dictment, that being the only document in which the proper allegations as 
to the vicinage of the crime are ordinarily made. The Constitution then 
may be regarded as empowering the general assembly to provide, in its 
discretion, for the presentment of indictments in which the allegations as 
to the vicinage of the offense may not be in accordance with the actual 
fact. If this is not so, the words inserted in the present Constitution are 
meaningless, and the instrument must be interpreted precisely as though 
they had not been used. While at common law, and by the rule estab- 
lished by both our former constitutions, criminal offenses were regarded as 
strictly local and subject to prosecutions only in the counties where they 
were committed, our present Constitution vests in the general assembly the 
power to change that rule to such extent as it may see proper. It may now 
determine by law when offenses are to be deemed to be local, and when and 
within what limitations they are to be treated as transitory. 


The following British cases throw light upon the question of 
venue :207 


Reg. v. French-- 

THE Recorper.—I think that by the combined operation of the 7 Geo. 4, 
c. 64, and the Central Criminal Court Act, this ‘indictment is properly pre- 
ferred and tried in this court. There is here but one journey, and although 
the carriages are distinct, they'all form but one conveyance. The fact that 





207. Reg. v. French, cit. note 203 supra (Assault, venue, offense com- 
mitted in course of journey); Reg. v. Sharpe, cit. note 203 supra (Larceny, 
venue, carriage passing through different counties). 
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the prosecutrix and the defendant rode in different carriages after the as- 
sault was committed does not appear to me to affect the question. It is the 
same as if they had occupied different parts of one and the same carriage. 
As to the interpretation sought to be put on the words, “through which 
any carriage shall have passed,” I cannot think it has any foundation. The 
words clearly speak with reference to the time of the trial, and not to the 
time when the actual offense was committed. Any place within the limits 
of the beginning and end of this journey may be taken to be the venue, in 
whatever part of the journey the assault took place. 


Reg. v. Sharpe & another— 

Jervis, C. J—There can be no doubt about that. The provision is quite 
general; it applies to “any carriage whatever employed in any journey.” 
The object of the enactment is clear enough. If property is stolen during 
a journey, it may in many cases be quite impossible for the prosecutor to 
ascertain at what part of the journey the offense was committed. The 
statute, to get rid of that difficulty, provides that the offender may be 
indicted in any of the counties through which the carriage passed in the 
course of that journey. 


As to conflict of law and jurisdiction of the courts in matters 
concerning aircraft, Schreiber?°* expressed the following views. 
which appear to have points in common with maritime law in that 
the nationality of an aircraft would attract the law of the state of 
the aircraft’s nationality: 


1) Lex loci actus. 

(a) During an air voyage whether or not it extends beyond the 
boundaries of a single state, the Jex loci actus is the law of the state of the 
aircraft’s nationality. 

In theory a distinction has hitherto been made between an air voyage 
within the boundaries of a single state and an air voyage extending beyond 
them. Regulations based upon such distinction would be so complex as to 
give rise in practice to many difficulties. 

(b) The law of the country of the aircraft’s nationality is to be ap- 
plied whenever territorial law would normally be applied. 

(c) “Air voyage” and “extend beyond the boundaries of a single State” 
will have to be defined in the draft Convention. Such definitions will be 
entirely independent of those given for “national voyage” and “international 
voyage” in internatioal law governing air transport contracts. 

2) Jura in re. 

(a) In connection with property and other rights over things, the air- 
craft is everywhere governed by its national laws. 

This rule is subjected to the general principles governing the applica- 
tion of foreign laws. 

(b) Distraint and other similar legal acts are performed under the 
authority of the laws of the court having jurisdiction. 

3) Jurisdiction of the Courts. 

The Jurisdiction of the Courts is governed by civil law. But in cases 





208. Schreiber, Otto, Principles of Draft Convention on Nationality of 
Aircraft, cit. note 138 supra. 
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where the aircraft’s national law is applicable the case may be brought be- 
fore the Courts of the country of the aircraft’s nationality. The Courts of 
the place where the aircraft is registered will always have jurisdiction. 
This rule in nowise affects the jurisdiction of other Courts either of the. 
country of the airship’s nationality or of foreign countries. 


On the question of jurisdiction, Fauchille wrote :? 


M. de Bar fait sur l’article 13 de mon projet l’observation suivante: 
“Tl n’est pas exact tous les actes passés a bord d’un aérostat doivent étre 
jugés selon la loi du pavillon de I’aérostat. Je crois que simplement les 
régles du droit international privé ou penal doivent étre appliquées et qu’on 
doit établir seulement que l’aérostat en lair fait partie du térritoire de 
Etat dont il a le droit de porter le pavillon, tant qu’il n’est pas en contact 
avec le sol de cet Etat.” 

Quoiqu’en pense M., de Bar, je suis sur ce point en parfaite communion 
d’'idées avec lui. En effet: 1° Mon article 13, . . . ne s’occupe que des 
actes passés a bord des aérostats dans l’espace . . . dans un aérostat 
lorsque celui-ci est 4 terre, il n’y a rien que soit spécial au régimes des 
machines aériennes et on n’a qu’a appliquer les régles du droit commun 

2° En ce qui concerne les actes passés dans l’atmosphére a bord d’un 
aérostat, l’article 13 de mon projet n’attribue pas pour tous ces actes com- 
pétence a la justice et a la loi du pavillon, puisque son alinéa 2 réserve aux 
tribunaux et aux lois de |’Etat térritorial “les actes portant atteinte au droit 
de conservation de 1l’Etat sous-jacent ou qui causent un dommage 4a son 
térritoire ainsi qu’aux biens ou aux personnes de ses habitants.” 


Escape from contact with the land by aircraft from the place 
of departure to the place of landing, together with the fact that 
while en route aircraft are comparatively free from supervision 
by police and other authorities of the state, form the chief reason 
for using the analogy of ships on the high seas to grant jurisdic- 
tion over civil and criminal acts taking place on board an aircraft 
in flight. Such analogy would place jurisdiction in the state which 
gives “nationality” to the aircraft, diplomatic protection by the reg- 
istering state thus following the course of the aircraft. Even with 
modern motor cars, police protection is a difficult problem on land, 
because automobiles pass rapidly through county, State, and even 
international boundaries. Offenders are apprehended usually when 
and where the car stops, but abandonment of the car frequently 
aids escape. 

Commenting on misdemeanors and crimes on board aircraft, 
Visscher said :?1° 





., 209. Fauchille Paul, “Le Régime Juridique des Aérostats,” Rapport a 
l'Institut de Droit International (Session de Madrid, 1911), l’Annuaire de 
l'Institut de Droit International 1, XXIII et XXIV; 2 Rev. Inter. de la Loco- 
motion Aérienne 145 (1911). 


210. Visscher, Ferdinand de, “Le Régime Juridique Atmospheric et la 
Question de la Nationalité des Aéronefs,” cit. note 160 supra. 
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La loi compétente pour la repression de ces crimes et délits [commis 
a bord et n’atteignant le térritoire d’aucun Etat] est la loi nationale de 
l’'aéronef. Tel est le principe adopté a la fois par un parti important de la 
doctrine et par diverses associations scientifiques. I] a été consacré par 
l’article 10 de la loi frangaise precitée, tout au moins en ce qui concerne 
les crimes et délits commis a bord d‘aéronefs étrangers. Le recours a la 
notion de nationalité de l’aéronef présente a priori des avantages pratiques 
certains en cette matiére. Mais la valeur du systéme se trouve absolument 
compromisé par le mode de détermination de la nationalité. . . . Et c'est 
bien pourquoi la loi frangaise, qui abandonne a la loi nationale des aéronefs 
étrangers la repression de ces crimes et délits, s’est gardée de proclamer sa 
compétence pour les mémes faits commis a bord d’aéronefs frangais en 
dehors du térritoire national. 

Le vice de cette application de la loi nationale pour la détermination de 
la loi compétence est ici particuliérement apparent. I] n’y a aucun lien 
logique ou normal entre la nationalité du propriétaire, dont la qualification 
nationale de l’aéronef n’est que le signe exterieur, et les interéts qui jus- 
tifient l’attribution d’une compétence repressive 4 un Etat en particulier. 
La nationalité de l’aéronef est ici une donnée sans valeur parce qu’elle est 
commandée par une circonstance indifférente au point de vue de la dé- 
termination de la loi compétente. 


Visscher also said :?"2 


. la notion de nationalité des aéronefs n’est aprés tout, en ces 
matiéres, qu’une abstraction commode, mais non pas indispensable. Rien 
n’empéche la loi ou la doctrine de remonter directement aux circonstances 
de fait qui justifient tantot certaines présomptions de volonté, tantot |’in- 
terét spécial d’un Etat a l’application de ses lois d’ordre public. 


His suggestion for jurisdiction during an international journey 
is not to apply the law of the country of the parties or of the state 
registering the aircraft, but to give jurisdiction to the state upon 
whose territory the aircraft first alights after the commission of 
the misdemeanor or crime in question. On this point he cites 
the codes of France and Belgium. For jurisdiction over contracts 
taking place during flight he prefers the application of the law of 
the state of the aircraft’s port d’atiache. In regard to corporations 
carrying on international transportation he maintains that the op- 
erating headquarters of a corporation (siége social) gives the cor- 
poration a contact in connection with crimes which would solve 
the question of jurisdiction without going into the nationality of 
the corporation, for which latter problem he finds no solution. 

Mandi discusses rights apart from the owner of the aircraft.?’” 
For acts on board during flight he prefers the jurisdiction of the 





211. Ibid., p. 22. See also, French Code, Art. 5, 7; Art. 10, par. 2, French 
of May 31, 1924; Belgian Code, Art. 6-14. 

212. Mandl, Vladimir, Address before the Xth International Congress on 
Air Law, cit. note 178 supra. 
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subjacent state, as if the act were done in that state (locus regit 
actum). He cites Article 1 of the International Convention on 
Air Navigation of 1919. He advocates diplomatic protection only 
through the nationality of the owner of the aircraft (status per- 
sonal), or as a result of acts done by enrollment on a register at 
the owner’s domicile (status loci). On the high seas, if no rules 
of private international law allow, he suggests the analogy used in 
all other gaps of the law.?"8 

While ships have some extraterritorial prerogatives, Mandl 
points out that the analogy to ships advocated by Fauchille was 
not accepted, because the theory of freedom of the air was re- 
jected. During the war rights of ships were restricted, and even 
such restricted rights were not given to aircraft after the war. 
He cites an exception in Article 32 of the Convention of 1919 
wherein a military aircraft may benefit from privileges granted to 
foreign war batiments, 

Before the use of an aircraft is authorized by a state, a cer- 
tificate of airworthiness must be issued and the aircraft must be 
entered in the official register. The main purpose of the register 
is, according to Oppikofer, administrative. It serves in the first 
place the requirements of the traffic police, but, he says, this does 
not prevent various countries from also using the register for 
promulgating and establishing certain private rights to aircraft 
(title, mortgage).27* He believes that explanation of the require- 
ment of registration according to the nationality of the owner as 
based upon rules of maritime law concerning registration of ves- 
sels may have been true of the earliest attempts to construct 
a theory of air law, but he states that it cannot explain a legal 
clause which has been applied with such persistence by the legis- 
lation of the majority of countries :**° 

It is, in the last resort, political considerations which are here par- 
amount. In so far as the state does not impose restrictions upon itself 
through international treaties, it desires in principle to reserve its :terri- 
tory to the aircraft of its own nationals, and in this way to give them 
precedence over foreign owners of aircraft. It has frequently been pointed 
out in recent times that, while regulations of this kind have very few 


positive advantages, their negative effect is to impede international air 
traffic. They do not insure the protection of national interests. Aerial 





213. The international rules for the prevention of collisions of ships con- 
tain provisions not suitable for aircraft: 26 Stat. 320; 28 Stat. 82; 29 Stat. 
381, 85; 31 Stat. 30; and 34 Stat. 850. 

214. Oppikofer, Hans, “International Commercial Aviation and National 
Administration,” Enquiries into the Economic, Administrative and Legal Sit- 
uation of International Air Navigation, League of Nations, VIII. Transit. 1930. 
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espionage, for example, is just as practicable from aircraft belonging to a 
national. Regulations which consist in registering only aircraft belonging 
to nationals become an administrative absurdity in cases where interna- 
tional conventions oblige the state to permit the passage of foreign air- 
craft over its territory. 


In observing that nearly every country has recognized the 
legal principle that aircraft acquire, by registration, the nationality 
of the registering state, Oppikofer says that the legal importance 
of this nationality is shown mainly by the fact that, in international 
private law, administrative law and penal law, it is regarded as 
the determining factor in applying national rules.?*¢ 

A state’s concern for the welfare of its inhabitants is its ex- 
cuse for being. This involves trusteeship in the interest of public 
safety, under which comes the exercise of licensing authority and 
supervision over things and acts of potential danger. The de- 
structive range of aircraft is the greatest of any modern instru- 
ment. Aircraft not only in the ordinary course of events threaten 
the safety of man’s daily life, but in emergencies commercial 
planes can be rapidly equipped for military purposes to drop 
heavy bombs to destroy persons and property, or spread poison 
gas to kill the populations of cities. The usual dangers from air- 
craft are provided against by certificates of airworthiness and reg- 
istration of the aircraft, licenses for pilots, police surveillance and 
other precautions on the part of governments. The possibility of 
the greatest hazard, war, and its potential use of civil aircraft, 
forms an undercurrent in nearly all legislation and conventions 
concerning air navigation. 

The reverse side of the menacing picture depicts the construc- 
tive possibilities of aeronautics in developing trade, transport, com- 
munication, and in carrying out heaith and police regulations, air 
mail, assistance to agriculture, as well as many other services which 
lead civilization into a more unified world. 

A state exists only so long as it retains its component parts— 
territory and nationals. If one state attempts or appears to at- 
tempt to acquire more territory or to foster inordinate economic 
gain, rumors of war arise and nationalism becomes rampant. Sci- 
ence, instead of producing instruments to promote peaceful pur- 
suits, devises destructive inventions to aid in the more rapid dis- 
integration of material possessions and human institutions. Man’s 





216. Ibid., p. 105. Note: Oppikofer believes that the adoption of the 
nationality of aircraft. as a criterion, must in international law, often lead to 
unsatisfactory solutioris, when the nationality of aircraft is determined not 
by the aerodrome where the machine is stationed or by the nationality of the 
operator, but by its registration and, therefore, indirectly by the nationality 


of its owner. 
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struggle for existence in a materialistic civilization tends to ob- 
literate his opportunities for an inward or spiritual civilization 
and for the development of moral education, The recognition 
that war connotes error, destruction and decomposition will turn 
man’s consciousness, mind, and will away from exploitation toward 
freedom for individuals and nations to realize their highest as- 
pirations. 

Plans for civil aviation and for aerial warfare are incom- 
patible because they are based upon opposite principles, the one 
unifying and constructive, the other disintegrating and destructive. 

By turning vengeance into channels of the law for punishment 
of a wrong-doer, there evolved the ethical difference between re- 
taliation in kind against an offender, or an offending instrument, 
and opportunity offered to an offender for reform, together with 
compensation to the person injured. By the metamorphosis of na- 
tional egoism and aggression into moderation and cooperation a 
way could be made clear for the greatest development of civil avia- 
tion and for simplified judicial or arbitral settlement of claims aris- 
ing therefrom. At the same time various incentives for war would 
eliminate themselves with surprising ease. If, however, the choice 
of the world is, even unwillingly, toward war, states raise the stand- 
ards of strong nationalism. The aggressive features of nationality 
permeate legislation and become affixed to such situations as the 
present so-called nationality of aircraft. 

Separate plans for normal times and for unusual times of 
emergency or war would seem to be the wiser course. In case 
of war, history usually reveals immediate stoppage of peace time 
regulations. This being so, a government could, upon declaration 
of war, commandeer all aircraft within its borders, and checking 
the registered aircraft it could utilize or sequester aircraft accord- 
ing to its laws for personal property of nationals and aliens. The 
effectiveness of such a manoeuvre on the part.of the government 
would largely depend upon the efficiency of its administration of 
civil aeronautics and its police. 

It seems almost futile to struggle over definitions and speci- 
fications for different types of aircraft for use in peace and war. 
All types have duality, the choice depending upon the guiding hand 
of man. A bomb may be carried in any aircraft—or in a suit- 
case. World restrictions in manufacture and limitations in out- 
put call for super-human intelligence and insight, together with 
infallible administration. Had restrictive policies been applied 





290 THE JOURNAL OF AIR LAW 


to motor cars, would the industry have attained its present growth 
and would the use of automobiles have been so universal? 

The only aircraft which appear rightfully to have any direct 
claim to a nationality are the aircraft owned by national govern- 
ments and employed in the service of those governments for pur- 
poses of peace and war. Such nationality, however, is derivative 
in the same sense that an airplane, privately owned, may be said 
to have a nationality reflected from its owner. A national state, 
as a corporation, may possess personal property. Such property 
is said to be publicly owned and to belong indirectly to the indi- 
viduals who compose the state. The United States, as a national 
government owning and operating aircraft, would appear to endow 
such aircraft with a national character more precisely than an in- 
dividual citizen of the United States could endow his privately 
owned machine with a national character, Yet in the Air Com- 
merce Act of 1926, the latter are spoken of as “aircraft of the 
United States.” 

A modern national state is an artificial being, a corporation 
created by natural persons and founded upon territory. It may 
be said to have “reality” independently of its component parts, 


i. €., people and land. This “reality” has the fiction of a “person- 
ality” which acquires the attribute of nationality. This national- 
ity the state shares with its territory, and, under specified con- 
ditions, with certain natural and artificial persons, i. e., its “na- 
tionals’” and corporations created by the state. It is this reality 
of the state as a unit which enters into relations with other national 


States. 

International relations need only brief analysis in this article. 
They may be said to fall generally into political, economic and 
social divisions, which in the world today have reached a climax 
cf complexity and tension and of uncertain balance between peace 
and war. 

The concept of nationalism originally offered liberty and op- 
portunity to individuals, together with security of person and 
property, but today, on the contrary, there are indications that the 
administration of nationalism is hindering the development of indi- 
viduals and lessening their security. This appears to be due to 
the fact that many politically nationalistic minds hold tenaciously 
to governmental precedents which have been outgrown by eco- 
nomic and social progress. A self-contained state is as much of 
an anomaly in modern times as is a “subsistence homestead” in an 
industrial community. Interdependence of nations in supplying the 
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needs of their inhabitants, and at the same time the ascending 
importance of individuals as factors in the social fabric, call for 
changing concepts on such subjects as government, property, edu- 
cation and even religion, 

“In the near future it may be possible to fly over countries 
at altitudes which will make sovereignty an empty word because 
all control will be illusory,” writes Bouché.”*7 He continues: 


Doubtless«the defensive reaction against this violation, which is today 
scarcely perceptible, will be greatly intensified: nationalism in the air will 
be all the more vehement because it will be obviously against the nature of 
things. International cooperation+in the air is necessary and will therefore 
be particularly difficult because compulsion—even the compulsion of nature 
—is never willingly endured. 

The problem of the hour .+. . is neither technical nor economic, but 
purely political. Before anything can be done, there must be the will in 
political circles to pay heed, in a spirit as-international as air traffic itself, 
to the technical and economic realities by which this mode of transport is 
limited. ‘ 


The principle of territoriality is discussed by Oppikofer in 
part as follows :?"8 


One—and perhaps the most important—element of uncertainty in inter- 
national aerial law and traffic as they exist today is the principle of ter- 
ritoriality, that is to say, the principle which subjects the aircraft, its crew 
and its: passengers to the legal regime of the state flown over. Unless the 
domestic legislation of the state flown over makes a distinction between 
foreign aircraft and national aircraft, all the legal rules of the private, 
penal and administrative law of that state apply to aircraft flying over its 
territory. 

The formula which expresses territoriality is found in the great ma- 
jority of air-navigation Conventions, but its meaning and wording are not 
always the same, and its interpretation is sometimes very questionable. . . 

The main source of all competence of the state flown over would seem 
to reside in the police regulations . . . the necessary preventive measures 
against nationals and foreigners whenever public order and security are 
threatened . . . a never-failing means of intervention and one which is, 
in fact scarcely open to attack from the point of view of international law. 


Jurisdiction is an important subject in international civil avia- 
tion and is at the base of several arguments for nationality of 
aircraft. Geographically speaking, and taking into account the 
present sovereign rights of states over their respective territories 
and territorial waters, there might be comparatively little difficulty 





a Bouché, M. H., “Present Economic Conditions of Civil Air Naviga- 
tion,” a into the Economic, Administrative and Legal Situation of In- 
— Air Navigation, League of Nations, VIII. Transit. 1930. VIII. 6, 


= Oppikofer, Hans, “International Commercial Aviation and National 
Administration,” cit. note 214 supra, pp. 121 and 127. 
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in determining the competent court, if a method could be agreed 
upon applicable in the cases where the aircraft is upon or above 
parts of the earth’s surface not subject to the sovereignty of any 
state or where doubt arises as to the exact location of an aircraft 
at the moment an event in question took place on board, or where 
an aircraft escapes detection of the subjacent state. This would 
be chiefly upon or above the high seas and crossing national 
boundaries. 

Owners and lessees, in undertaking international flights for 
their aircraft, voluntarily submit such aircraft, their personal prop- 
erty, to the jurisdiction of the states flown over. Passengers in 
such aircraft likewise submit themselves to those jurisdictions. 
Should anything happen to an aircraft or its passengers in or 
above any one of those states, the law of that state applies and 
its courts have jurisdiction, provided the place and time of the 
event in question can be reasonably determined in relation to the 
territory or territorial waters of that state. 

In cases involving doubt as to the exact location of the air- 
craft, since there has already been, by the owner or lessee of the 


aircraft and by the passengers, voluntary submission to the juris- 
diction of all states flown over, none can reasonably object to the 
jurisdiction of any state flown over. Therefore, it could be made 
possible in doubtful cases, for stipulations to be entered into as 
to which state should take jurisdiction. Such provision could be 
arranged by international agreement. 


In matters of contract executed during flight where stipula- 
tions as to jurisdiction were not written into the document, or 
in torts or crimes committed in aircraft when the exact location 
cannot be readily determined, a logical and feasible place for juris- 
diction to attach is the state in which the aircraft first lands after 
the event in question. Generally, the criminal is there apprehended, 
the tangible evidence is there available, and the witnesses are pres- 
ent. A simplified procedure, if agreed upon in international con- 
ventions or bi-partite treaties, could facilitate judicial action in 
the presence of the witnesses and before a jury or, where possible, 
release witnesses upon proper affidavits. If damage had been 
committed to persons or property in one state but the aircraft 
lands in another state, rules could provide for extradition and 
transfer of evidence. In some cases jurisdiction has been given to 
a state where a criminal has been found or apprehended, instead 
of to the state where the crime involved was committed. 
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Many angles of this jurisdictional problem can be thought of 
which cannot be followed through in this article, but it is believed 
that even complex details could be satisfactorily disposed of at an 
international round table of experts on air law, when once the 
bothersome principle of nationality of aircraft is discarded. Where 
the high seas enter the picture and a tort or crime has been com- 
mitted in an aircraft thereupon or thereover, jurisdiction could 
be permitted to the state bordering the high seas and flown over 
or landed upon at the point where voyage over the high seas ter- 
minated. If an aircraft is abandoned at sea, the state where the 
survivors first arrive would take jurisdiction. In matters of con- 
tract, and possibly also in torts and crimes, a choice might be 
given between the terminating point and the starting point of the 
voyage. In contracts, the state where performance is to take place 
might also be considered for jurisdictional purposes. The prin- 
ciple of permitting allegations as to the place of the happening 
of events in unknown locations, is one which has been used in 
connection with railroad trains in transit and might well be con- 
sidered for international air traffic. The liberty might even be al- 
lowed to make allegations as to the happening of the event in 
any one of the subjacent states passed during the flight. 

Arrangements for such legal procedure as above suggested 
presuppose full cooperation on the part of governments and in- 
dividuals concerned, and implies that the law of averages would 
give states their fair proportion of cases in return for action by 
their courts with justice and dispatch. 

The procedure might, in many instances, be in the nature of an 
arbitral settlement.2*® Annoyance and delays often caused by 
technical obstructions in, court procedure have encouraged the 
spirit of arbitration in civil disputes between individuals or groups; 
this spirit may well be fostered and carried into the complexity 
of international relations between individuals and groups, even to 
the extent of permitting more direct presentation of cases than is 
today possible. International claims, as now classified, are those 
in which governments concerned sponsor and present the claims 
on behalf of their nationals. Proposals have been made for inter- 
national courts where individuals may have their cases tried with- 
out the services of a department of state or foreign office.**° The 
219. For brief discussion of questions pertaining to adjective law and 
procedural rules in international claims, see Nielson, Fred Kenelm, “Interna- 


ae ed Applied to Reclamations,” (Washington: J. Byrne & Co., 1933), 
pp 5 

220. Borchard, E. M., “Responsibility of States for Damage,” etc., Edi- 
torial Comment re ea of Subcommittee of Committee of Experts of the 
League of Nations, 20 A. J. I. L. 740, 741. “The report makes a considerable 
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demands of aviation may bring about something on this order, 
especially if the local citizenship status of individuals receives 
liberal world recognition and if universal courts could be made to 
take original jurisdiction in aviation cases where certain facts 
could be alleged, such as (1) diversity of citizenship; (2) place 
of the event in question, either doubtful or upon or over the high 
seas; (3) additional grounds, Appellate jurisdiction could also be 
considered for such courts in cases originally brought before local 
or state courts. Functioning of the Federal Courts of the United 
States could be studied in connection with the above points, also 
problems as to terms and locations of sessions of such courts, 
exclusive or concurrent jurisdiction with local or state courts, and 
similar questions which occur because of the relation between the 
Federal government and States of the United States, 

As to what law shall govern—the civil law, common law or 
admiralty, statutory or international law—the laws of the state tak- 
ing jurisdiction would control. But it might be possible for an 
international round table to dispose of the rather bothersome prob- 
lems in this connection by recommending the incorporation in in- 
ternational agreements of clearly defined classifications as to the 
types of cases arising from the legal nature of aircraft. Some law, 
domestic or international, must govern the subject matter in liti- 
gation. If gaps in law occur, “equity” and “justice” are applied 
until such time as domestic legislation and international law shall 
close the gaps. The three legal relations of man to the state, i. e., 
as to his person, his property and his acts, which first manifested 
themselves within the territorial limits of the state, according to 
Zeballos cease to be local or territorial when they are carried into 
an adjoining state." Such a transfer of legal relations character- 





point of the issue whether individuals are the subjects of international law 
or are bound by it. The report concludes that they cannot be. But when one 
examines the law of contraband, which places the individual under definite 
duties and liabilities, when one notices the convention establishing the Central 
American Court of Justice and the proposed prize court giving individuals the 
privilege of suing in the international forum, the answer given by the report, 
even if it be deemed important, is qnen to grave doubt. International law 
and treaties accord rights for the benefit of individuals and impose duties 
restraining individuals . . . .” As to the point that foreigners might re- 
ceive more favorable treatment than is accorded to nationals under certain cir- 
cumstances, Borchard says, “This has its element of injustice, perhaps, . . . 
It has, however, compensatory value in exerting an important influence in 
raising to the international standard the level of administration for everybody.” 

221. Zeballos, E. S., La Nationalité au Point de Vue de la Legislation 
Comparée et du Droit Privé Humain (Paris: Librairie de la Société du 
Recueil Sirey, 1914), Tome Premier, pp. 1, 3, 8, et seq. Zeballos recognizes 
that difficulty arises in determining what legislative authority would decide 
the legal principles and cases of conflict among sovereign states as to pro- 
visions of the universal law. He observes that among nations the conscience 
of civilization controls, and that supernational law is in fact derived from the 
law of sovereign states. Private universal law consequently would vary more 
or less as the criterion of civilization in the states is more or less liberal or 
restrictive, Zeballos continues to say that the Republic of Argentine is the 
first state to have codified supernational law by imposing silence as to its 
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izes the extraterritoriality of the law, and they become not only 
international and intercontinental, in his opinion, but the law pre- 
viously founded on sovereignty becomes transfused into droit 
humain (human law), because it applies its rules on the basis of 
humanity, whatever may be the source and the nature of the legal 
relation. 

Instead of “private international law,” Zeballos proposes to 
substitute the expression “private human law” (droit privé 
humain). This he claims would, in place of regulating conflicts 
in the law of nations, control the conflicts in private law, and, 
therefore, such a proposed law belonging to humanity would be 
placed above national legislation, He also uses the term “super- 
national,” because as soon as such law is declared, the voice of 
the local or national law ceases to be heard. It is not opposed 
to the principle of sovereignty, Zeballos believes, because sovereign 
states, interested in avoiding interference with their reciprocal and 
unified development, would agree to create and to recognize such 
law tacitly or expressly. It is consequently, in his opinion, the 
outgrowth of local sovereignties producing, as it were, a fusion of 
their laws in order to codify all rights for all men, out of which 
fusion develops a positive universal law. 

Discrimination between the fundamental principles or the 
enduring ethical bases for law, and the temporary or administra- 
tive necessities in human relationships is important. Present and 
future problems of international aviation cannot be solved by 
unkering with administrative details or by making rules for the 
exceptional cases. They need a bold facing of facts with far- 
reaching vision to evaluate the essential elements of aviation in 
relation to human progress and universal purpose, 





own laws whenever a foreign law is reasonably applicable. He cites as one 
example among many that the civil capacity of a person twenty-one years 
of age is recognized in the Republic of Argentine because of the law of that 
person’s domicile abroad, although the national law of Argentine requires a 
person domiciled in Argentine to be twenty-two years of age in order to 
exercise the same legal rights. Zeballos also cites, as examples of the applica- 
tion of supernational law, the United States of America and the British Com- 
monwealth as being composed of co-existing sovereign or national units each 
having laws, but whose unity is maintained because courts apply “superna- 
tional” law in the spirit of equity, supernational law thus having the double 
mission of a regulator for humanity when the application of state or local 
laws permits, and of territorial organization when domestic conflicts have 
been settled and the action of all component parts is carried abroad. 





EDITORIALS 


INDEPENDENT AVIATION OPERATORS OF THE 
UNITED STATES 


Sixty-seven independent aviation operators, with additional 
proxies to represent a total of three hundred operators, met in 
Washington, D, C., February 25-27, and organized an association 
called the Independent Aviation Operators of the United States. 


Guest speakers included Congressman A. C. Willford of Iowa; 
Congressman J. J, McSwain of South Carolina, Congresswoman 
Virginia E. Jenckes of Indiana, General William Mitchell, Hon. 
Eugene Vidal, and Col. J. Carroll Cone of the Department of 


Commerce. 
The following eight resolutions were unanimously passed: 


(1) This body of independent aviation operators, representing several 
phases of commercial aviation, wish to go on record with the Administration 
to the effect that we deeply appreciate the personal interest in aviation which 
has been taken and which we hope will continue to be taken by our Presi- 
dent, his Cabinet Members, our Senators and Congressmen in the furtherance 
of commercial aviation. 

We especially wish to commend the splendid work already achieved or 
now in process under the direction of the Honorable Daniel C. Roper, Secre- 
tary of Commerce, and his most capable Director of Aeronautics, Honor- 
able Eugene L. Vidal and his able staff of assistants. 

We feel that the Administration is desirous of assisting in the further 
development of commercial aviation throughout the United States. 

Collectively and individually, we wish to assure the Administration of 
our full cooperation and support in the future development of commercial 
aviation, We are not gathered together to make any criticism of the past 
but to offer constructive suggestions for the future. 


(2) The President, Washington, D. C.: 

We would like to submit for your consideration the following recom- 
mendation: That at the earliest possible moment, should you deem it 
wise, an Assistant Secretary of War be appointed who will have full and 
complete charge of all military flying, and who is, himself, thoroughly 
familiar with the Army Air Corps and has also had a considerable amount 
of experience in commercial aviation—at least enough to appreciate the 
commercial side—and a man who is a nationally recognized pilot. 

We believe that such an appointment would greatly aid military flying 
as well as commercial flying. 


(3) We believe that through a proper Act, the Federal Government 
should authorize the Reconstruction Finance Corporation to make direct loans 
to any and all independent commercial aircraft operating agencies, including 
schools, provided they have proper collateral which may be in the form of 
real estate or equipment, or both, and that the Reconstruction Finance 
Corporation shall be authorized to make loans up to fifty (50) per cent 
of the conservative value of these assets and may take a first mortgage on 
the entire property as collateral. 


(4) We believe that it should be a requirement that an applicant for 
Army, Navy or Marine Corps flight training must be at least the holder 
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of a Department of Commerce Private License, together with the other 
present military requirements, before he is eligible, excepting only those 
appointees from Annapolis or West Point, and that the holder of a De- 
partment of Commerce Transport License’ shall have preference. 


(5) That the United States Government be authorized to pay twenty- 
five per cent of tlie tuition cost (the cost to the Government noi to exceed 
ten dollars per hour of flight instruction) for any Private, Limited Com- 
mercial or Transport student who enrolls for his training in any flying 
school in the United States declared by the Director of Aeronautics of 
the Department of Commerce to be qualified to give such ‘ery and 
providing further that such student be between the ages of 18 and 25, 
be a four year high school graduate and be physically qualified under the 
Department of Commerce Rules and Regulations, 


(6) An Act to encourage a supply of aircraft and a reservoir of 
aircraft pilots in the United States in a national emergency. 

Section 1. In the interest of national defense, in order to encourage 
a supply of private aircraft in the United States in a national emergency, 
the Secretary of Commerce, upon approval of such proposed action by 
the President of the United States as set forth by executive order, and 
within the limits of the funds prescribed in this Act, is hereby authorized 
to contribute not to exceed thirty-three and one-third per centum of the 
purchase price of any new aircraft manufactured and sold in the United 
States to a citizen thereof, under such regulations as said Secretary may 
promulgate, in which regulations shall be incorporated the following 
conditions : 

1) That such aircraft shall conform in all respects to the requirements 
of the Aeronautics Branch, Department of Commerce. 

2) That no sum in excess of one thousand dollars shall be paid 
toward the purchase price of any one aircraft, 

3) That the purchaser, at the time of the purchase, subscribes to a 
written agreement with the Secretary of Commerce, under which, in a 
national emergency, the United States may commandeer, acquire title to, 
and take immediate possession of any airplane to the purchase of which 
it has thus contributed, upon payment to its then owner the reasonable 
value thereof less the amount contributed by the Government. 

Section. 2. To carry out the purposes of this Act, the President of 
the United States is hereby authorized to allocate and use not to exceed 
eight million dollars from any funds appropriated under the National 
Industrial Recovery Act not otherwise allocated. 


(7) Section 1. In the interest of national defense, in order to promote 
private flying and insure a reservoir of private airplane pilots in the 
United States in a national emergency, the Secretary of Commerce, upon 
approval of such proposed action by the President of the United States 
as set forth by executive order, and within the limits of the funds pre- 
scribed in this Act, is hereby authorized to pay to any citizen of the 
United States who is eligible for military duty and who qualifies or has 
qualified, as a Department of Commerce private airplane pilot, (this Act is 
to definitely exclude pilots holding Limited Commercial, Industrial or 
Transport Department of Commerce ratings which may be used pro- 
fessionally. The Act is definitely to encourage private flying) under the 
regulations of the Aeronautics Branch, Department of Commerce, the 
sum of one hundred dollars in each Governmental fiscal year, providing 
such pilot proves to the satisfaction of the Aeronautics Branch, Depart- 
ment of Commerce, that he has flown as a solo pilot at least fifty hours 
in such fiscal year. 

Section 2. To carry out the purposes of this Act, the President of 
the United States is hereby authorized to allocate and use not to exceed 
four million dollars from any funds appropriated under the National 
Industrial Recovery Act not otherwise allocated. 


(8) An Act to encourage commercial aeronautical development in 
the United States with a view to its beneficial effect upon national defense. 
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Section 1. In the interest of national defense, in order to encourage 
commercial aeronautical development in the United States, the Secretary 
of Commerce, upon approval of such proposed action by the President of 
the United States as set forth by Executive Order, and within the limits of 
the funds prescribed in this Act, is hereby authorized under such regula- 
tions as he shall prescribe to contract with designers at actual cost, without 
profit, for one full-size model of any new designs of aircraft, aeronautical 
engines, aeronautical accessories, or air navigation aids, as in his opinion 
will represent a development of value and importance to aeronautics with 
a view to their future availability and utilization in national defense. As 
an incentive to designers to create and develop better aeronautical material, 
the United States shall acquire license rights to make or have made such 
articles, but shall specify in each such contract that it recognizes the rights 
of the designer as proprietary, as against all private manufacturers and 
operators, 

Section 2. To carry out the purposes of this Act, the President of 
the United States is hereby authorized to allocate and use not to exceed 
ten million dollars from any funds appropriated under the National In- 
dustrial Recovery Act not otherwise allocated. 


The following officers were elected: President, Oliver L. 
Parks, East St. Louis, Illinois; Vice-President, William Long, Dal- 
las, Texas; Secretary-Treasurer, Howard T. Ailor, Long Island, 
New York. An Executive Rules Committee and twelve Regional 
Directors were also selected. 

On March 1, 1934, by request, Mr. McSwain introduced the 
following bill (H. R. 8400) in the House of Representatives, 
which was referred to the Committee on Interstate and Foreign 
Commerce: 


A But To encourage and promote commercial aviation in the United States. 


Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, That the Secretary of 
Commerce be, and he is hereby, authorized to pay 25 per centum of the 
cost of instruction of any student who receives training in any flying school 
in the United States declared by the Department of Commerce to be 
qualified to give such training: Provided, That the cost to the Government 
shall not exceed $10 per hour of such flight instruction: And provided 
further, That the student shall have such minimum of educational qualifica- 
tions and such physical requirements as the Department of Commerce shall 
prescribe, and shall be not less than eighteen years of age nor more than 
twenty-five years of age. 


_ Sec. 2. In aid of national defense by assisting in obtaining and main- 
taining a supply of private aircraft in the United States, the Secretary of 
Commerce is hereby authorized to contribute not exceeding one third of 
the purchase price of any new aircraft manufactured and sold in the 
United States to a citizen thereof, subject to such rules and regulations as 
the Secretary of Commerce may prescribe: Provided, That in no case 
shall more than $1,000 be paid by the Government toward the purchase 
price of any one aircraft, and that such purchaser shall at the time of 
purchase agree in writing with the Secretary of Commerce that, in the 
event of a national emergency, the United States may take over an 
acquire title to said aircraft, upon the payment to its then owner of the 
reasonable value of such aircraft, less the amount contributed by the 
Government to the original purchase price. 

_ Sec. 3. In aid of national defense by encouraging a reservoir of 
private airplane pilots in the United States, for use in a national emergency, 
the Secretary of Commerce is hereby authorized to pay to any citizen of 
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the United States who is liable for military duty and who shall be qualified 
and hold a license from the Department of Commerce as a private airplane 
pilot, and who proves to the Secretary of Commerce that he has flown as a 
solo pilot at least fifty hours in any fiscal year, the sum of $100 to each such 
private airplane pilot, to assist in the payment of fuel and the other ex- 
penses incidental to maintain an airplane in good condition: Provided, 
That no such aid and assistance shall be paid to any pilot for engaging 
in professional flying for hire. 


Sec. 4. In aid of national defense by promoting the development of 
aircraft and aeronautical accessories, the Secretary of Commerce is hereby 
authorized, subject to such regulations as he shall prescribe, to contract 
with the designers of aircraft, aircraft engines, and aircraft accessories to 
produce designs of one full- sized working model of any new design of 
aircraft, aircraft engines, aeronautical accessories, or air-navigation aids, 
and the Secretary of Commerce is authorized to pay the actual cost, with- 
out any profit whatsoever, to the designer and builder of such full-sized 
working models as will in his judgment advance the art of aviation. As 
an encouragement to designers of aircraft and aircraft accessories, including 
aircraft engines, the Secretary of Commerce is hereby authorized to acquire 
by purchase, for a reasonable consideration, the license rights for any 
department of the Government to make or to have made such aircraft 
and aircraft accessories according to said new designs and models, but the 
designer thereof shall be protected in his proprietary rights relating to 
such designs as against all private manufacturers and operators. 


Sec. 5, That in the making of appointments of flying cadets for train- 
ing in the several flying schools of the Army, of the Navy, and of the 
Marine Corps, preference shall be given to the holders of a Department 
of Commerce transport license as pilot, all subject to regulations of the 
appropriate department as to the minimum educational and physical re- 
quirements for appointment as such cadets. 


Sec. 6. That all appropriations necessary to carry into execution the 
provisions of this Act are hereby authorized. 


SUMMER COURSES IN AERONAUTICAL LAW 


A recent bulletin issued by the Academy of International Law 
at the Hague announces a course on “Conflicts of Law in the 
Matter of Aerial Law” (5 hours) to be given during the first term, 
July 2-28, 1934, by Professor Fernand de Visscher of the Uni- 
versity of Ghent, and of the Catholic Faculty of Law in Lille. 

During the regular Summer Session, June 25-August 22, 
Northwestern University School of Law will again offer a course 
of instruction in aeronautical law. The course will be conducted 
as a seminar, with emphasis to be placed upon individual studies. 
During the summer of 1933 a number of visiting lecturers assisted 
in the course, lecturing upon special topics. These lecturers in- 
cluded: Paul M. Godehn, member, American Bar Association 
Committee on Aeronautical Law; Hamilton O. Hale, representing 
American Airways; Edward C. Sweeney, of University of Louis- 
ville School of Law; Cyril C. Thompson, representing United Air 
Lines; George W. Vest, Aeronautics Branch, Department of Com- 
merce; Howard H. Wikoff, member, American Bar Association 
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Committee on Aeronautical Law; and Professor Carl Zollmann, of 
Marquette University School of Law. 
The discussion topics will include the following: 


The Beginnings and Development of Aeronautical Law 

The International Air Navigation Agreements: CINA, CIANA, 
and P.A.C, 

The Function and Work of the CITEJA 

The Right of Flight: “Cujus est Solum” and Precedent 

The Right of Flight: American cases and Rationale 

Aircraft Liability 

Airports and Liability 

Aircraft Insurance 

Taxation of Aircraft Motor Fuel 

Aeronautics and Workmen’s Compensation 

The Air Commerce Act of 1926: History and Analysis 

The Aeronautics Branch of the Department of Commerce 

The Province of State Regulation and Problems of Uniformity 
Aeronautical Regulatory Bodies: Legislative and Legal Problems 
State Regulation Enforcement and Aviation Encouragement 


The course will be given by Professor Fagg and it is planned 
to supplement the discussion work with field trips. 


PCeEONQMPoO Ne 





STATE REGULATION 


Department Editors 


{ Howarp C. Knorrs 
Howarp H. WIKOFF 


AIRPORT LEGISLATION: EFFECTIVE AND PROPOSED 


The Aeronautics Branch—CWA airport developmental program has 
rather suddenly brought attention again to the need for sound airport 
legislation. The deficiencies existing under present laws have given rise 
to new attempts to meet the immediate emergency and also provide some 
basic act which will permit the necessary freedom of action. 

The Minnesota act has already been approved; the Illinois bill is still 
before the special session of the legislature. 


Minnesota 


An Act authorizing all villages of this state situated in counties having 
an assessed valuation of not more than $2,000,000.00 and a population of not 
more than 5,000 inhabitants to acquire either by lease, gift, purchase, devise, 
condemnation or otherwise in fee simple, land, buildings, and other struc- 
anes a municipal field and airport, and providing for the payment 
thereof. 

Be it enacted by the Legislature of the State of Minnesota: 


Section 1. Every village of this state situated in counties having an 
assessed valuation of not more than $2,000,000.00 and a population of not 
more than 5,000 inhabitants is hereby authorized by resolution of the council 
to establish and maintain a municipal flying field and airport, to acquire land 
by lease, gift, purchase, devise or condemnation from time to time neces- 
sary for that purpose, and to erect thereon terminal and other buildings 
and structures necessary and suitable for the operation thereof. 


Section 2. Such village may at any time after the filing of the petition 
in the condemnation proceedings take possession of said lands to be used, 
and except as herein provided, such condemnation proceedings shall be 
exercised only under and pursuant to the provisions of the statutes of the 
State of Minnesota relating to eminent domain. 


Section 3. The cost of establishing and maintaining any airport estab- 
lished and maintained in pursuance with the provisions of this act shall be 
paid from the funds of the water and light department of any such village 
and if such funds are not sufficient therefor, the council of such village is 
hereby authorized to levy a tax, upon all taxable property of such village, 
in an amount sufficient to pay the balance of such costs. 

Approved January 9, 1934. (H. F. No. 267.) 


Illinois* 


A But for an Act to authorize cities, villages, and incorporated towns 
to acquire, own, construct, manage, control, maintain, and operate airports 
and landing fields, within or without the corporate limits of such city, village, 
or incorporated town, to levy taxes and issue bonds therefor, and authoriz- 
ing the bower of eminent domain. 

Be it enacted by the People of the State of Illinois, represented in the 





*The Iliinois bill was prepared at the Arr Law INsTITUTE, and was 
drafted by Robert Grover in connection with an individual study. 
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General Assembly: 


Section 1. Generat Powers.] Every city, village and incorporated town 
is hereby granted power and authority to acquire, own, construct, manage, 
control, erect, maintain, and operate, within or without the corporate limits 
of such city, village, or incorporated town, airports and landing fields, to- 
gether with aJl land, appurtenances, and easements, required for or deemed 
necessary and useful in connection therewith and in accordance with the 
purposes herein expressed, including structures of all kinds. 


Sec. 2, Means or Acgutsit10on.] Every such city, village, or incorporated 
town shall have full power to acquire by dedication, gift, lease, contract, pur- 
chase, or condemnation under power of eminent domain all property and 
rights, necessary or proper, within and without the limits of such city, 
village, or incorporated town, for such airport or landing field purposes; and 
to appropriate money, to levy and collect taxes, to borrow money on the 
credit of the city for such purposes, and to issue bonds therefor. 


Sec. 3. ConpEMNATION ProcepureE.] In all cases where the property or 
rights are acquired or sought to be acquired by condemnation, the procedure 
shall be, as nearly as may be, like that provided for in an Act entitled, 
“An Act to provide for the exercise of the right of eminent domain” ap- 
proved April 10, 1872, in force July 1, 1872, and all amendments thereto 
now in force or which may be hereafter enacted. 


Sec. 4. Pusric Purrose.] All lands and appurtenances thereto, ac- 
quired, owned, leased, or occupied by any city, village, or incorporated town 
for the purpose or purposes set forth in Section one (1) of this Act shall 
be and hereby are declared to be acquired, owned, leased, or occupied for 
a public purpose. 


Sec. 5. Zoninc Power.] In order to provide a zone of unobstructed 
airspace to permit the safe ascent and descent of aircraft and to provide 
also for the safe and proper use of any airport or landing field, acquired, 
maintained, or operated under the provisions of this Act, the governing 
body of any city, village, or incorporated town is hereby given the right, 
power and authority to establish and fix a restricted zone or zones for a dis- 
tance of not more than two thousand feet in any and all directions from the 
boundaries of such airport or landing field, within which zones so estab- 
lished, as in the opinion of such governing body is necessary and prac- 
ticable, no building or other structure shall be erected high enough to inter- 
fere with the descent of an aircraft at a gliding angle of one foot in height 
in every ten feet of horizontal distance from the nearest point of said 
airport or landing field, and such governing body, may, in the name of the 
city, incorporated town, or village, upon due compensation, require the re- 
moval in whole or in part, of any building, tower, pole, wire, cable, or 
other structure and all trees, within such zone or zones which interfere with 
such gliding angle. The establishment of any such restricted zone or zones, 
in connection with the condemnation of such rights in the land, shall be 
understood to be condemnation and the perpetual extinguishment of all 
rights of the owners of such property within such zone or zones to erect 
or maintain any building or structure which will interfere with such gliding 
angle; or such result may be accomplished by absolute condemnation of the 
land, with perpetual and irrevocable free license to use and occupy such 
lands within such zone or zones for all purposes except the erection or 
maintenance of buildings or other structures above the height so prescribed. 


Sec. 6. Recutatory Power] The governing body of such city, village, 
or incorporated town is hereby granted the authority to make all reasonable 
rules and regulations, not in conflict with the laws of the state or the 
ordinances of such city or the laws or regulations of the United States or 
the regulations of the Illinois Aeronautics Commission, or Illinois Commerce 
Commission, regarding air traffic and airport or landing field conduct, for 
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the management and control of its airport or landing field and other air 
navigation facilities and other property under its control. 


Sec. 7. Power To Operate, LEASE, AND Fix Fees.] The governing body 
of such city, village, or incorporated town is hereby given the authority to 
lease all or any part of such airport or landing field or facilities and any 
building and other structures and parts thereof, and to fix and collect 
rentals therefor, and to fix, charge and collect rentals, tolls, fees, and 
charges to be paid for the use of the whole or any part of the airport or 
landing field, buildings or other facilities, and to make contracts for the 
operation and management of any such airport or landing field or other 
air navigation facility, and to provide for the use, management, and opera- 
tion of such airport or landing field or air navigation facilities through 
lessees thereof, or through its own employees, or otherwise: Provided, how- 
ever, that no lease for the operation or management of any such airport or 
landing field or air navigation facilities shall be made for more than one 
year except to the highest and best bidder, after notice of such lease or 
contract shall have been given by at least one publication in some news- 
paper of general circulation published in such city, village, or incorporated 
town, which publication shall have been made at least one week before the 
date of such lease or contract. 


Sec. 8. Power To Vacate.] The governing body of such city, village, 
or incorporated town shall have power and authority to vacate roads, high- 
ways, streets and alleys, or parts thereof, within or without the limits of 
such city, village, or incorporated town, when such vacation is deemed es- 
sential to the proper and safe construction and maintenance of the airport 
or landing field. 


Sec. 9. APPROPRIATIONS AND Bonp Issues.} All appropriations and bond 
issues for the use of such airport or landing field or other air navigation 
facilities shall be made by the governing body of such city, village, or in- 
corporated town in the manner provided by law as for other municipal 
purposes, and all warrants upon which any portion of said fund is to be 
paid shall bear the signature of such official or officials as may be desig- 
nated by the governing body of such city, village, or incorporated town. 


Sec. 10. Tax Levy.] The governing body of such city, village, or in- 
corporated town shall, in the manner and at the time or times provided by 
law, by ordinance provide for the levy and collection of a direct annual tax 
sufficient to pay the interest on such bonds as it falls due, and also to pay 
and discharge the principal thereof at such time as the principal falls due. 
Any tax so levied shall not exceed one mill on the dollar on the assessed 
value of all taxable property within such city, village, or incorporated town. 


Sec. 11. Jornrt Operation.] Power is hereby granted cities, villages, 
or incorporated towns to exercise the powers granted by this Act, jointly 
and cooperatively, provided that the conditions upon which such powers are 
exercised are evidenced by agreement approved and spread of record by 
their several governing bodies. 


_ Sec. 12. Partiac Invaripity.] If any section sub-section, or clause of 
this Act is for any reason held invalid or unconstitutional, such decision or 
holding shall not affect the validity of the remaining portions of this Act 
which can be given effect without such invalid portion. 


_. See. 13. Section 100 of “An Act to provide for the incorporation of 
cities and villages,” approved April 10, 1872, as amended, is repealed. 


Sec. 14. Emercency Crause.] The powers granted to this Act are 
essential to immediate participation in airport construction and improve- 
ment grants, particularly those grants from the Federal Emergency Admin- 
istration of Civil Works, or from such officers and agencies as and when 
the same are created or empowered to act under an Act of Congress en- 
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titled, “An Act to encourage national industrial recovery, to foster fair 
competition, and to provide for the construction of certain useful public 
works, and for other purposes,” and to aid in financing any civil or public 
works program authorized under Federal, State or municipal law. There- 
fore, an emergency is declared to exist, and this Act shall be in full force 
and effect from and after its passage and approval.1 


N. A. S. A. O. OFFICERS AND REGIONAL MEETINGS 


Following the resignation of President L. H. Brittin, the members of 
the Board of Governors of the National Association of State Aviation 
officials elected Vice-President Fred L. Smith, to succeed to the office of 
President. Mr. Smith, Director of Aeronautics of the State of Ohio, 
has been a very active member of the Association for several years and 
is well known for his splendid work in Ohio. 

During the present year, several regional meetings have been planned 
to supplement the discussions at the annual convention and to more prop- 
erly work out the particular problems of the local areas. The topics under 
consideration to date have largely been concerned with the details of the 
federal airport program and its administration. 

The South East Region held the first meeting in January at Miami, 
Florida, in connection with the All-American Air Races, with headquarters 
at the Miami Biltmore Hotel. This meeting was in charge of Mr. Stead- 
ham Acker, the Regional Vice-President. 

The East Central Region has just completed an extremely profitable 
meeting at Indianapolis, March 9-10, held at the Hotel Sevrin. Delegates 
from five of the six states were present, and the program was in charge 
of Col. Floyd E. Evans of Michigan. On Friday afternoon President 
Fred L. Smith, of Ohio, presented a paper dealing with the opportunities 
available to state aviation officials under the federal work (which paper 
appears in this issue at page 233). Mr. Robert L. Grover, representing 
the Air Law Institute, discussed the legal problems associated with the 
CWA airport program. Following the banquet on Friday evening, Mr. Milo 
Oliphant, of Michigan, presented the program of the Independent Aviation 
Operators and Mr. King, of the Department of Commerce, outlined the 
present and probable future program of CWA assistance in airport deveiop- 
ment. The Saturday meeting was conducted as a general Round Table 
discussion, under the direction of Col. Evans, and the representatives of 
each state explained the development made and problems encountered ia 
the CWA work. 

The South Central Regional meeting, under the leadership of Vice- 
President Ed. McDonald of Oklahoma, is scheduled for early Spring at 
Kansas City. 

The North Eastern Regional meeting has been called for late Spring 
by Vice-President Gill Robb Wilson of New Jersey. The place and exact 
time of meeting have not been determined. 

The North Central Region has planned an elaborate program for its 
meeting at Billings, Montana, during the first week in May. The program, 
as originally drawn, is printed in the notice immediately following. Un- 
doubtedly Vice-President Fay Harding will add some topics dealing with the 





1. Introduced by Mr. Sinnet, February 21, 1934 (H. B. 85). 
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current airport development experiences, for this territory has made an 
unusually fine record in that regard. 

The North West and South West Regions have announced plans for a 
joint meeting to be held at Salt Lake City, but the exact date has not 
yet been determined. This joint meeting arranged by Vice-Presidents A. C. 
Blomgren and D. R. Brimhall should bring together a fine group of dele- 
gates—particularly representing the Pacific Coast. 


A SUGGESTED PROGRAM FOR N. A. S. A. O. REGIONAL 
MEETINGS 


The program adopted by the North Central Region of the National 
Association of State Aviation Officials marks a distinct advance in aero- 
nautical legal conferences. Chairman Fay Harding and the other aviation 
leaders in that section are to be congratulated on the substitution of round 
table discussions for prepared addresses. 

In general, the plan calls for the exchange of ideas on important regu- 
latory and promotional problems, wherein a discussion leader—selected for 
his technical knowledge and experience—will explain the issues involved 
and deal with the specific topics already announced to those in attendance. 
Discussion will be centered on those particular topics and the purpose of 
the meeting will be toward securing a uniform regulatory and promotional 
program for the entire region. 

As this type of meeting is well suited to the needs of every region, a 
copy of the proposed program for the Billings meeting to be held during 
the early part of next May, is included. From the letters received from 
other regional vice presidents, it is expected that there will be several other 
similar meetings before the next annual convention. 

In printing the program as adopted, names of the speakers have been 
omitted. 


First Day—Morning 
S30 AM. Addresses of Welcome: Mayors ecss cccisiisccovevedccsweseuenes 


Sie esd ae eet Chairman, 
Local Aviation Committee. 


“REGIONAL ASSOCIATIONS OF STATE AVIATION OFFICIALS— 
THEIR IMPORTANCE AND FUNCTION.” 


“DeEvELOPING A UNIFORM PROGRAM OF STATE PROMOTION AND 
REGULATION OF AERONAUTICS.” 


First Day—Afternoon 


2:00 P.M. General Subject: Form AND ORGANIZATION OF THE STATE AERO 
NAUTICAL RecuLaTorY Bopy, 
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PEC OMEREOM SBIR OR os cicies ccsvcre SisveNele elelerelaiviosioele en ewaweiee eseenn 


Topics to be considered: 

(a) What state body is best qualified to promote and regu- 
late aeronautics within the state. 

(b) The delegation of responsibility so that each member of 
the regulatory body has some particular function to 
perform. 

(c) The districting of the state and the appointment of 
state inspectors. 

(d) Problems of budget and finance. 

(e) Office organization and the details of its management. 


3:30 P.M. General Subject: State REGISTRATION OF FEDERAL LICENSES FOR 
AIRCRAFT AND Piors. 


TDS SEAUS ROI TEIN OVS ian. cecarei ora serolaieianulacs eto ioe oiasein is pinto orale els 


Topics to be considered: 
(a) Legal questions pertaining to state registration. 
(b) Application forms. 
(c) Registration forms. 
(d) Renewals of registration. 
(e) Office routine. 
‘f) Enforcement of registration provisions. 


First Day—Evening 


7:30 P.M. General Discussion: THe LICENSING oF AIRPORTS AND LANDING 
FIetps, 


TOUS CLES SON ISCO Ie acai ssorsicia wii alclonse Ok LO 


Topics to be considered: 
(a) Fundamental distinction between airports, landing fields, 
and emergency landing strips. 
(b) License application forms. 
(c) Investigations for licensing purposes. 
(d) Factors involved in granting licenses. 
(e) Factors involved in refusing licenses. 
(f) Office routine. 
(g) License renewals. 
(h) Problem of competing fields. 


Second Day—Morning 
9:30 A.M. General Discussion: Tue Licenstnc or Air INSTRUCTION. 


LBS ES L007 1 | 1 aR ne ORE A Pan ep Meee eB ear AUR ENS Wee 


Topics to be considered: 

(a) Fundamental distinction between air schools, flying clubs, 
and aviation instructors. 

(b) License forms. 




















STATE REGULATION 


(c) Investigations for licensing purposes. 


(d) Factors involved in granting and refusing licenses. 
(e) Office routine. 
(f) License renewals. 


11:00 A.M. General Discussion: State Air NAVIGATIONAL FAcILitiés, 
DISCUSSION E COACH 0:50: 010 5. dole is cnclo et eae Pee ee a 


Topics to be considered: 
(a) Air beacons. 
(b) Air markings. 
(c) Weather reporting—radio aids. 
(d) Air maps. 
(e) A state educational program to encourage aviation. 


Second Day—Afternoon 


2:00 P.M. General Discussion: CERTIFICATES OF AUTHORITY FoR INTRA- 
STATE AIR LINEs. 


DGSCUS HOW TEEEMER SS BE Si orice Mears Saw oR ee 


Topics to be considered: 
(a) Legal nature of certificates. 
(b) States already requiring certificates. 
(c) Procedural principles—hearings. 
(d) Form of certificates. 


3:00 P.M. General Discussion: A1rcrAFT ACCIDENT INVESTIGATIONS AND 
HEARINGS, 


DS CUSRONEE CARERS gee oh eS ee ee hl OT OR Aaa 


Topics to be considered: 
(a) Procedure in accident investigation. 
(b) Cooperation between state and federal inspectors. 
(c) Accident regulations. 
(d) Accident statistics. 
(e) Prevention of accidents. 


4:00 P.M. General Discussion; ENFORCEMENT oF AVIATION Laws. 
DtSCus SiO: LCdder® cc<6cccccceies Cawuwaue ee pre yas ern eee eueges 


Topics to be considered: 


(a) General need for enforcement. 
(b) Procedure in violation cases. . 
(c) Enforcement through cooperation instead of prosecution. 
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Second Day—Evening 


Te) I! oe COE eee DOPE SACRO O COT TOT 
“ENCOURAGEMENT OF PRIVATE FLYING.” 


“PROMOTION OF AERONAUTICS BY STATE AvIATION Bopies.” 


Third Day—Morning 


Resolutions 
Elections 
Miscellaneous 
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Department Titors..... . «6 ees ccccccses 


Epwarp C. SwEENEY 
RicHarD S. PAULETT 


DEVELOPMENTS UNDER THE AERONAUTICS BRANCH—CWA 
AIRPORT AND AIR MARKING PROGRAM* 


A recent bulletin issued by the Department of Commerce shows some 
688 airport projects under way, including 385 fields and 303 improvements 
of existing facilities. As the new sites have been selected so as to provide 
landing areas along direct lines between the important population centers, 
a most excellent network of state airway systems is being developed. These 
supplement the trunk line federal airways passing through the states and, 
while the state airways are equipped for day flying only, weather informa- 
tion can be obtained by radio from the federal system. 

Even a hurried study shows that much of this development is in the 
Northwestern part of the country where the spur of a new transcontinental 
airline has added greatly to aviation growth. Nine states! in that region 
have contributed nearly half of the projects (316) and furnished employment 
for about one-third of the labor (19,198). Minnesota has stood first of all 
the states in the country, with 68 projects and over 7,000 men employed. 
Florida came second with 54 projects and 4,478 men employea—the only 
Eastern state to approach the record of the Northwest. 

The Civil Works Administration has estimated that about 50,000 men 
are at work on the airport program. Approved projects call for employ- 
ment of 67,000 men, but with some projects reaching completion and others 
beginning, it is believed that the total at any one time is not much over 
50,000. 

Since the start of the work, the aid has been extended to air marking. 
Civil Works funds may be used for both labor and material involved in 
providing a roof marker. Expenses include the wages of a painter, and the 
cost of paint and brushes. The cities have been requested particularly to 
include, in this marking, an arrow pointing to the airport, and giving the 
distance between the city and the landing area, Like all Civil Works 
projects, the money for air marking is withdrawn from the general allot- 
ment of a state. 


FEDERAL AIRMEN LICENSES RENEWED BY MAIL 


All federally licensed non-commercial pilots and other airmen not in the 
piloting grades may now obtain license renewals by mailing applications 
directly to the Department of Commerce instead of presenting the applica- 
tions personally to the Department aeronautical field inspectors, as in the 





*In the January issue, pp. 114-7, a partial list of the Department of Com- 
merce Airport Advisers was given. The following additions should be noted: 
Col. Sumpter Smith, Alabama; Leon Thompson, Delaware; Harry M. Jones, 
Maine; W. D. Tipton, Maryland; Porter Adams, Vermont. 

1. Idaho, Minnesota, Montana, Nebraska, North Dakota, Oregon, Washing- 
ton, Wisconsin, Wyoming. 
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past. Specifically, the new procedure applies to private and amateur pilots, 
mechanics, parachute riggers, and ground inspectors. 

The amendments to the Air Commerce regulations, which became 
effective December 7, 1933,1 require private? and amateur pilots to take a 
physical examination for renewal only every two years instead of annually. 
At times when this examination is required, these pilots submit a medical 
examiner's certificate showing accomplishment of the examination together 
with evidence that they have flown the required number of hours. At other 
times, only the number of flying hours need be shown. 

However, this does not apply to private pilots seeking renewals until 
December 7, 1934. Until that date, these pilots will be required to submit 
evidence of physical examinations as heretofore. The two-year provision 
became effective for amateur pilots on December 7, 1933, the date on which 
changes in the regulations created this license. 

No physical examinations are required of mechanics, parachute riggers, 
and ground instructors, The applications for renewal show only that the 
requirements of the Air Commerce Regulations have been met. 

Although the new regulations for non-commercial grades of licenses 
do not require pilots to keep and submit log books for renewal of their 
licenses in non-commercial grades, it will be necessary for them to have a 
certified log book up to date should they ever desire to become limited 
commercial or transport pilots. 

There were 13,960 pilots and 6,896 aircraft holding active Department 
of Commerce licenses on January 1, 1934, as against 18,594 pilots and 
7,330 aircraft licensed as of the same date in 1933. The decrease in the 
number of pilot licenses is due in part to the revision of many private and 
solo licenses to the student grade when the private pilot requirements were 
raised and the solo license was discontinued. On January 1, 1934, there 
were 11,469 student licenses as against 8,038 for 1933. 


RECENT CHANGES IN FEDERAL AIR COMMERCE 
REGULATIONS 


AMENDMENT No. 11* 


Aeronautics Bulletin No. 7-B, “School Supplement of Air Commerce 
Regulations,” is hereby amended to read as follows: 


Section 6 (G) (2): 

Private and Limited Commercial pilots’ flying schools—(a) flying 
time—the schools shall give the student a minimum of forty (40) 
hours total flying time of which not less than ten (10) hours nor more 
than fifteen (15) hours shall be dual and check time, which may be 
credited as solo time. (b) Experience on various types—each graduate 
shall have a minimum of two (2) hours solo experience in flying one 
type of airplane other than those used for primary dual instruction. 





1. See 5 JouRNAL or AiR Law 129. 

2. Private pilots are not retroactively affected by the revised Air Com- 
merce Regulations. Under the Department’s interpretation of the new rules, 
pilots in this class will not be affected. In order to obtain a renewal, these 
pilots need only fill in the application blanks, and take the renewal physical 
examination. No flight test is required. If the examination is satisfactory, 
such pilots will not need to take the physical examination again for two years, 
renewal being accomplished by mailing the filled-out application directly to 
the Department. 


*The new regulation is effective on and from January 2, 1934. 
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AIR RACES: WAIVER REQUESTS, AND REGULATIONS* 


(1) Rules Governing Requests for Waivers for Races, Air Shows, Etc. 


Memorandum to Airport Managers and Aircraft Operators: 


Hereafter waivers for air races and air shows will be handled under 


two different categories: 


Crass 1. 
Large meets which will get wide publicity, and consequently large crowds 


and large numbers of visiting aircraft in which any one or all of the 
following events are included. 


(a) Races in which “R” licensed aircraft are permitted to enter. 
(b) Acrobatic flights over the airport and/or below 1500 feet. 
(c) Formation flying over the airport and/or below 1500 feet. 

(d) So called “crazy flying” on the airport. 

(e) Parachute jumping for a spot, 


Crass 2. 
Local flying meets in which the aircraft competing are of approved 


types. This category will include the usual exhibitions in conjunction with 
barn-storming or locally sponsored amateur meets including such events as: 


o 


(a) Races for “C” licensed aircraft. 

(b) Bomb dropping contests. 

(c) Acrobatics and formation flights above 1500 feet and not over 
spectators or congested areas. 

(d) Spot landing contests (switches not out). 


Provision for Issuing Waivers.— 


Boru CLassEs. 

Application in duplicate from responsible parties which shall include 

following information: 

1. Name, address and telephone number of party making the application. 

2. Sponsors and/or backers of the meet other than the applicant. 

3. Map or blueprint of airport and/or race course, showing course in 
relation to congested areas, grandstand or spectators’ seats, and 
parking areas. 

4. Schedule of airline operation in and out of or in vicinity of the 
airport during the time the meet is in progress. 

5. Complete description of all events, showing time and qualifications 
for entry. 

6. Description of method of signalling when airport is open or closed 
for taking off and landing of non-contesting aircraft. (See new 
Air Traffic Rule governing landing at airports where meet is in 
progress.) 

7. Detailed description of method of policing, particularly as to methods 
of preventing spectators or unauthorized persons from entering re- 
stricted areas, 

8. List the names of the personnel charged with operation of the meet. 


Crass 1. 
In addition to requirements for all waivers, applications for class one 


waivers shall include: 


1. Description of insurance coverage for the meet (certified copy of 
invoice or other evidence of coverage). Class 1 meets shall be 
required to have proper insurance ranging from $50,000 to $300,000 
per meet, depending on local conditions. 











*Effective from and after January 13, 1934. 
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2. Attach certified copies of waivers granted by local or state authori- 
ties for conduct of the meet. 

3. Certified copy of permission granted for the use of the airport or 
landing field. 

4. Copy of rules and regulations covering the conduct of the meet. 
These regulations shall conform substantially with the attached 
suggested rules and regulations, and include such additional rules 
as in the judgment of the operator or inspector are necessary for 
the particular meet involved. 

The application for this type of air meet must be received by a Depart- 
ment of Commerce inspector a days prior to the meet. This is to enable 
the Department to make adequate investigation of the circumstances before 
approval, and to permit publication of field rules and regulations for the 
benefit of the flying public. 


Crass 2. 


Small meets, except for application, will be handled as heretofore. 
All applications should be made direct’ to the nearest aeronautical 
inspector. 


(2) Rules and Regulations Covering the Conduct of All Types of Air 
Races, Air Circuses, or Air Demonstrations Operating Under 
a Waiver of the Air Commerce Regulations. 


1. There shall be no person permitted on the operations area of the 
airport or flying field during any air demonstration, except the operating 
personnel, contestants and their crews, police, state and Federal aeronautics 
~~ and inspectors, and authorized press, radio and photographer per- 
sonnel. 


2. There shall be no air demonstrations performed until the operations 
area of the airport or flying field is clear, the operating personnel are 
present, sufficient police or guards are on duty and at their posts, and no 
other air operations are going on or scheduled airline aircraft will be flying 
in the vicinity before the demonstration is completed. 


3. There shall be no person permitted to take part in any air demonstra- 
tion until he or she has been presented with and read copies of the waivers, 
rules and regulations governing the air demonstration, and has furnished 
the air race or demonstration officials a signed statement obligating them- 
selves to abide by all ‘local and Department of (Commerce rules and 
regulations. 


4. There shall be no aircraft flown toward, over, or within two hundred 
(200) feet horizontally of the grandstand or spectators. 


5. Aircraft performing acrobatic demonstrations shall not be flown 
toward or over the grandstands or spectators or within five hundred (500) 
feet thereof. 


6. Racing aircraft shall not be flown toward, over, or within a minimum 
distance of five hundred (500) feet of the grandstands or spectators. The 
home stretches of all race courses shall be parallel to the grandstands and 
other sections provided for spectators. 


7. There shall be no object dropped or released from aircraft in con- 
nection with an air demonstration which will fall over, toward, or within 
five hundred (500) feet of the grandstands or spectators. 


8. Home pylon shall be located at least eight hundred (800) feet from 
grandstands or spectators. 


9. Participants in racing events shall not come in closer proximity to 
other aircraft than fifty (50) feet, except a participant must be not Iess 
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than one hundred fifty (150) feet in the lead before cutting into the same 
lane of plane or planes just passed. 


10. Race horse starts shall be prohibited except when such starts pro- 
vide for minimum spacing from wing tip to wing tip of at least 100 feet 
between planes and then only in case the take-off area is suitable for racing 
planes and a scattering pylon is used for the first pylon, which scattering 
pylon must be located at least one mile from the race course. 


11. There shall be no air demonstration performed on any airport or 
flying field unless the party or parties conducting the air demonstration 
shall submit with the application for a waiver of the Air Commerce Regula- 
tions a complete set of rules and regulations with these regulations incorpo- 
rated therein, covering in detail the method of air traffic control for the 
operation of all aircraft during the entire day and to continue until opera- 
tions have returned to normal. 


12. The air race or demonstration management shall be held responsible 
for the proper policing of the airport and other suitable provisions to insure 
that all spectators and unauthorized persons will be kept off of prohibited 
areas. 


13. A white dead line paralleling the areas reserved for spectators and 
at least two hundred (200) feet in front of such areas will be provided by 
the air race or demonstration officials and the crossing of this dead line in 
the direction of the spectators by any aircraft operator will result in tempo- 
rary forfeiture of pilot’s license and in case of flagrant violations, will also 
result in cash fines, 


14. The failure of an air race or demonstration official to prevent un- 
authorized persons from entering prohibited areas will result in daily pen- 
alties ranging from a minimum of $25 to a maximum of $100. 


15. Failure of air race or demonstration officials to enforce all condi- 
tions of the regulations and waivers pertaining to each air show or air 
meet will result in daily — to the air race officials from a minimum 
of $25 to a maximum of $200 








INTERNATIONAL REGULATION 


Department Editor MarGARET LAMBIE 


SEVENTH INTERNATIONAL CONFERENCE OF AMERICAN 
STATES, AT MONTEVIDEO. 


The program of the Seventh International Conference of American 
States which met at Montevideo, Uruguay, in December, 1933, included a 
study of the penal provisions and of the regulations of the Convention on 
Commercjal Aviation signed at the :Sixth International Conference of 
American States (Havana Convention of 1928). 

The make-up of most of the delegations was such that they were not 
able to take into consideration the technical aspects of aeronautical regula- 
tions. However, several resolutions of importance to air transportation 


were adopted. 

The first resolution dealt with the subject of offenses committed on 
board aircraft, and provides as follows: 

“The Seventh International Conference of American States, Resolves, 

To recommend the adoption of the following principles on the penalty 
for offenses committed on board arcraft: 


1. The acty committed on board a private aircraft! while it is in 
contact with the soil of a foreign State, fall within the competence of the 
Courts of that State, and shall be judged by its laws. 


2. Any aircraft without the boundaries of any State, on the high seas, 
is subject to the legislation and jurisdiction of its flag. 


3. If the offense be committed on an aircraft lying over a foreign State, 
its penalty shall come under the jurisdiction of that State, if the airship’s 
next landing takes place in said State; otherwise, the offense shall fall under 
the jurisdiction of the State where the next landing is effected. In this 
latter case, the legislation of the country over which the aircraft was 
flying when the offense was committed shall be applied; and, if it should 
be impossible to determine the territory over which the offense was. com- 
mitted, the legislation of the country to which the aircraft belongs shall 
be enforced. 

The Pilot of aircraft in flight, to whom an offense is reported, shall 
effect a landing at the first known aerodrome and notify the competent 
authority. The summary of the case there nade, shall determine the law 
to be applied. 


4. In the case of damages effected from aircraft on persons or property 
of the underlying State, said State shall have competent jurisdiction in the 
matter and its legislation shall apply. 


5. A. state that does not concede extradition of its nationals, is obliged 
to punish them on their return to its territory after having committed on 
an aircraft an offense covered by its penal laws. In the case of a foreigner, 
the pertinent regulations of extradition shall be enforced. 


Furthermore, the Seventh Conference invites the different States to 
adhere to the Havana Convention, and recommends that its regulations be 
included in the Program of the Eighth International Conference of Ameri- 
can States, and that all nations be urged to study the rules adopted at the 
Warsaw Convention. (Approved December 23, 1933.)” 

A further resolution dealing with the subject of Inter-American Avia- 
tion was approved as follows: 


[314] 
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“The Seventh International Conference of American States, Resolves, 

That within the shortest possible time, and before the Commercial 
Conference of Buenos Aires, there be studied by a Commission of Experts 
to be constituted in the manner and at the place to be decided by the 
Governing Board of the Pan American Union, the means of still further 
accelerating Inter-American aviation, by the establishment of a continuous 
line of Radio Stations, Beacons and Aerodromes, along the line of, existing 
routes and others that may be considered desirable, and to determine what 
additional methods may be devised to bring about more rapid inter-American 
aerial communication facilities. (Approved December 23, 1933.)” 

The program also provided for consideration of the Draft Convention 
on Customs Procedure and Port Formalities formulated by the Pan Ameri- 
can Commission on Customs Procedure and Port Formalities which met at 
Washington from November 18th to 26th, 1929. 

This subject also had a direct bearing upon air transport operations. 
Article Four of the said Draft Convention provided for rules and regula- 
tions at airports. The Article was in the following language: 

“To facilitate and promote aerial commerce and intercourse between 
the American States, the high contracting parties undertake to procure the 
enactment of laws, or the promulgation of administrative regulations, where- 
ever necessary, to effect the following practices at airports and airdromes: 


(1) That airdromes and airports officially recognized by the respective 
countries shall carry, in those cases not now provided for by the laws 
of each nation, the following requisites: 

The designation of customs officials of a permanent character, adequate 
facilities for the necessary operations which are imvolved in the reception 
and dispatch of aircraft, as well as the designation of authorities who shall 
have under their charge everything pertaining to the policing, inspection, 
and prompt dispatch of mail, passengers, crew, baggage and merchandise 
transported. 


(2) That the dispatch of aircraft and or merchandise and baggage con- 
ducted by aircraft be given preferential consideration over all others; and 
that mail and postal packages be given preference in shipment over mer- 
chandise. 


(3) That the documentation covering aircraft, passengers and mer- 
chandise, transported by air, be reduced to a single document in which 
there shall be declared in brief and concise form the data which legislation 
to be enacted on the subject may indicate. 


(4) That the transit of baggage and merchandise through the countries, 
parties to this convention shall be facilitated by guarantees which may be 
given by aerial carriers to assume responsibility for amounts chargeable 
— in cases where the baggage or merchandise remains in the country 
of transit. 


(5) That importation of merchandise by aerial routes be permitted with- 
100 the necessity of consular invoice when the value thereof does not exceed 


(6) That officially recognized aerial carriers be permitted to return, upon 
proper identification, to the countries of origin, the merchandise which may 
not have been received by the consignee; provided that this merchandise be 
deposited by the aerial carrier in general bonded warehouses or in other 
warehouses established for this purpose by the fiscal authorities, in accord- 
ance with existing legislation or legislation which may be hereafter adopted 
by the respective countries. 

No action appears to have been taken at the Montevideo Conference in 
regard to the matter of Customs Procedure and Port Formalities, except 
the approval of the following resolution: 
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“The Seventh International Conference of American States, Resolves, 


1, That the Governing Board of the Pan American Union shall appoint 
a Committee of Experts, composed of five members, to frame a preliminary 
project on uniform Customs Procedure and Port Formalities, if such uni- 
fication be possible; otherwise, said Committee shall advise as to the most 
desirable means of reducing to the least possible minimum the systems to 
which the different legislations on this matter respond, as well as the reser- 
vations which have been attached to conventions. 


2. The report shall be remitted to the Governing Board in 1934. The 
latter shall submit it to the consideration of all the Governments of the 
Pan American Union to attain the aforementioned effects. (Approved 
December 23, 1933).” 

Plans were adopted for a commercial conference to be held at Buenos 


Aires. A resolution approved by the conference provides as follows: 
“The Seventh International Conference of American States, Resolves, 


1, To request the Government of the Argentine Republic to convoke 
a Conference of a purely commercial character in the City of Buenos Aires, 
immediately after the close of the Third Pan American Financial Con- 
ference, if possible, for the purpose of dealing with the following subjects: 

a) Port facilities for the entry, loading, unloading, and departure of 
ships and aircraft; 

b) Reduction of customs duties; 

c) Improvement of land, maritime, fluvial, and aerial communications; 

d) Clearance facilities; 

e) Animal and vegetable sanitary police regulations; 

f) Repression of smuggling; 

g) Simplification of customs procedure; 

h) Tourist facilities; 

i) Uniform classification of merchandise, in continuation of the labor 
begun at the First Pan American Conference on Uniformity of 
Specifications. 

2. To recommend to the Pan American Union that, without delay, it 
compile and duly organize all the material necessary for the adequate study 
of the topics of the program of the Conference and send them directly to 
the interested Governments. 

3. To recommend to the Governments of the American Republics that 
they send at once to the Pan American Union those studies and projects 
which they desire to add to the material it has assembled for transmission 
to the Governments. (Approved December 23, 1933.)” 

Through the various resolutions approved by the Conference, the active 
interest of the delegations is evident. The scope of the problem of regula- 
tion and facilitating the many activities involved in air transportation is 
recognized. The delegates of all the Pan American States are to be con- 
gratulated for their active interest. 

’ Letanp Hyzer. 

Of the Florida Bar. 


AVIATION ARRANGEMENTS BETWEEN THE UNITED STATES 
AND THE UNION OF SOUTH AFRICA* 


By two notes dated March 17, 1933, from the American Minister at 
Pretonia, Union of South Africa, to the Minister of External Affairs of the 


*Furnished through the courtesy of Mr. Stephen Latchford, Technical As- 
sistant, Treaty Division, Department of State, Washington, D. Cc. These texts 
have been published as Executive Agreement Series, Nos. 54 and 55. For a 
preliminary announcement, see 56 JOURNAL OF AIR Law 142. 
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Government of the Union of South Africa, and the replies of the Minister 
of External Affairs of September 20, 1933, the United States and the Union 
of South Africa entered into the two following aviation arrangements: 


(1) Air Navigation Arrangement Between the United States of America 
and the Union of South Africa 


(Effective September 20, 1933) 


Art. 1. Pending the conclusion of a convention between the United 
States of America and the Union of South Africa on the subject of air 
navigation, the operation of civil aircraft of the one country in the other 
country shall be governed by the following provisions. 


Art. 2. The present arrangement shall apply to Continental United 
States of America, exclusive of Alaska, and to the Union of South Africa, 
including the adjacent territorial waters of the two countries. 


Art. 3. The term aircraft with reference to one or the other Party to 
this arrangement shail be understood to mean civil aircraft, including state 
aircraft used exclusively for commercial purposes, duly registered in the 
territory of such Party. 


Art. 4. Each of the Parties undertakes to grant liberty of passage 
above its territory in time of peace to the aircraft of the other Party, 
provided that the conditions set forth in the present arrangement are 
observed. 

It is, however, agreed that the establishment and operation of regular 
air routes by an air transport company of one of the Parties within the 
territory of the other Party or across the said territory, with or without 
intermediary landing, shall be subject to the prior consent of the other 
Party given on the principle of reciprocity and at the request of the party 
whose nationality the air transport company possesses. 

The parties to this arrangement agree that the period in which pilots 
may, while holding valid pilot licenses issued or rendered valid by either 
country, operate registered aircraft of that country in the other country 
for non-industrial or non-commercial purposes shall be limited to a period 
not exceeding six months from the time of entry for the purpose of oper- 
ating! aircraft, unless prior to the expiration of this period the pilots obtain 
from the Government of the country in which they are operating, pilot 
licenses authorizing them to operate aircraft for non-industrial or non- 
commercial purposes. 


Art. 5. The aircraft of each of the Parties to this arrangement, their 
crews, and passengers, shall, while within the territory of the other Party, 
be subject to the general legislation in force in that territory, as well as 
the regulations in force therein relating to air traffic in general, to the 
transport of passengers and goods and to public safety and order in so far 
as these regulations apply to all foreign aircraft, their crews and passengers. 

Each of the Parties to this arrangement shall permit the import 
or export of all merchandise which may be legally imported or exported 
and also the carriage of passengers, su ject to any customs immigration 
and quarantine restrictions, into or from their respective territories in the 
aircraft of the other Party, and such aircraft, their passengers and cargoes, 
shall enjoy the same privileges as and shall not be subjected to any other 
or higher duties or charges than those which the aircraft of the country, 
imposing such duties or charges, engaged in international commerce, and 
their cargoes and passengers, or the aircraft of any foreign country likewise 
engaged, and their cargoes and passengers, enjoy or are subjected to. 

Each of the Parties to this arrangement may reserve to its own aircraft 
air commerce between any two points neither of which is in a foreign 
country. Nevertheless the aircraft of either Party may proceed from any 
aerodrome in the territory of the other Party which they are entitled to 
use to any other such aerodrome either for the purpose of landing the whole 
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or part of their cargoes or passengers or of taking on board the whole or 
part of their cargoes or passengers, provided that such cargoes are covered 
by through bills of lading, and such passengers hold through tickets, issued 
respectively for a journey whose starting place and destination both are 
not points between which air commerce has been duly so reserved, and such 
aircraft, while proceeding as aforesaid, from one aerodrome to another, shall, 
notwithstanding that such aerodromes are points between which air com- 
merce has been duly reserved, enjoy all the privileges of this arrangement. 


Art. 6. Each of the Parties to this arrangement shall have the right 
to prohibit air traffic over certain areas of its territory, provided that no 
distinction in this matter is made between its aircraft engaged in interna- 
tional commerce and the aircraft of the other Party likewise engaged. The 
areas above which air traffic is thus prohibited by either Party must be 
notified to the other Party. 

Each of the Parties reserves the right under exceptional circumstances 
in time of peace and with immediate effect temporarily to limit or, prohibit 
air traffic above its territory on condition that in this respect!no distinction 
is made between the aircraft of the other Party and the aircraft of any 
foreign country. 


Art. 7. Any aircraft which finds itself over a prohibited area shall, 
as soon as it is aware of the fact, give the signal of distress prescribed 
in the Rules of the Air in, force in the territory flown over and shall land 
as soon as possible at an aerodrome situated in such territory outside of 
but as near as possible to such prohibited area. 


Art. 8, All aircraft shall carry clear and visible nationality and_regis- 
tration marks whereby they may be recognized during flight. In addition, 
they must bear the name and address of the owner. 

All aircraft shall be provided with certificates of registration and of 


airworthiness and with all the other documents prescribed for air traffic 
in the territory in which they are registered. 

The members of the crew who perform, in an aircraft, duties for 
which a special permit is required in the territory in which such aircraft 
is registered, shall be provided with all documents and in particular with 
the certificates and licenses prescribed by the regulations in force in such 
territory. 

_The other members of the crew shall carry documents showing their 

duties in the aircraft, their profession, identity and nationality. 
_ The certificate of airworthiness, certificates of competency and licenses 
issued or rendered valid by one of the Parties to this arrangement in re- 
spect of an aircraft registered in its territory or of the crew of such air- 
craft shall have the same validity in the territory of the other Party as 
the corresponding documents issued or rendered valid by the latter. 

Each of the Parties reserves the right for the purpose of flight within 
its own territory to refuse to recognize certificates of competency and 
licenses issued to nationals of that Party by the other Party. 


Art. 9. Aircraft of either of the Parties to this arrangement may carry 
wireless apparatus in the territory of the other Party only if a license to 
install and work such apparatus shall have been issued by the competent 
authorities of the Party in whose territory the aircraft is registered. The 
use of such apparatus shall be in accordance with the regulations on the 
subject issued by the competent authorities of the territory within whose 
air space the aircraft is navigating. 

Such apparatus shall be used only by such members of the crew as are 
provided with a special license for the purpose issued by the Government 
of the territory in which the aircraft is registered. 

The Parties to this arrangement reserve respectively the right, for 
reasons of safety, to issue regulations relative to the obligatory equipment 
of aircraft with wireless apparatus. 
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Art. 10. No arms of war, explosives of war, or munitions of war 
shall be carried by aircraft of either Party above the territory of the other 
Party or by the crew or passengers, except by permission of the competent 
authorities of the territory within whose air space the aircraft is navigating. 


Art. 11. Upon the departure or landing of any aircraft each Party 
may within its own territory and through its competent authorities search 
the aircraft of the other Party and examine the certificates and other docu- 
ments prescribed. 


Art. 12. Aerodromes open to public air traffic in the territory of one 
of the Parties to this arrangement shall in so far as they are under the 
control of the Party in whose territory they are situated be open to all air- 
craft of the other Party, which shall also be entitled to the assistance of 
the meteorological services, the wireless services, the lighting services and 
the day and night signalling services, in so far as the several classes of 
services are under the control of the Party in whose territory they re- 
spectively are rendered. Any scale of charges made, namely, landing, ac- 
commodation or other charge, with respect to the aircraft of each Party in 
the territory of the other Party, shall in so far as such charges are under 
the control of the Party in whose territory they are made be the same for 
the aircraft of both Parties. 


Art. 13. All aircraft entering or leaving the territory of either of the 
Parties to this arrangement shall land at or depart from an aerodrome open 
to public air traffic and classed as a customs aerodrome at which facilities 
exist for enforcement of immigration regulations and clearance of aircraft, 
and no intermediary landing shall be effected between the frontier and_the 
aerodrome. In special cases the competent authorities may allow aircraft to 
land at or depart from other aerodromes, at which customs, immigration 
and clearance facilities have been arranged. The prohibition of any inter- 
mediary landing applies also in such cases. 

In the event of a forced landing outside the aerodromes, referred to in 
the first paragraph of this article, the pilot of the aircraft, its crew and the 
passengers shall conform to the customs and immigration regulations in 
force in the territory in which the landing has been made. 

Aircraft of each Party to this arrangement are accorded the right to 
enter the territory of the other Party subject to compliance with quarantine 
regulations in force therein. 

The Parties to this arrangement shall exchange lists of the aerodromes 
in their territories designated by them as ports of entry and departure. 


Art. 14. Each of the, Parties to this arrangement reserves the right to 
require that all aircraft crossing the frontiers of its territory shall do so 
between certain points. Subject to the notification of any such requirements 
by one Party to the other Party, and to the right to prohibit air traffic over 
certain areas as stipulated in Article 6, the frontiers of the territories of 
the Parties to this arrangement may be crossed at any point. 


_ Art. 15. As ballast, only fine sand or water may be dropped from an 
aircraft. 

Art. 16. No article or substance, other than ballast, may be unloaded 
or otherwise discharged in the course of flight unless special permission for 
such purpose shall have been given by the authorities of the territory in 
which such unloading or discharge takes place. 

Art. 17. Whenever questions of nationality arise in carrying out the 
present arrangement, it is agreed that every aircraft shall be deemed to 
possess the nationality of the Party in whose territory it is duly registered. 

Art. 18. The Parties to this arrangement shall communicate to each 
other the regulations relative to air traffic in force in their respective ter- 
ritories. 

Art. 19. The present arrangement, shall be subject to termination by 
either Party upon sixty days notice given to the other Party or by the 
enactment by either Party of legislation inconsistent therewith. 
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(2) Arrangement Between the United States of America and the Unior. 
of South Africa Providing for the Issuance by Each Country 
of Licenses to Nationals of the Other Country 
Authorizing Them to Pilot Civil Aircraft 


(Effective September 20, 1933) 


Art. 1. The present arrangement between the United States of America 
and the Union of South Africa relates to the issuance by each country of 
licenses to nationals of the other country for the piloting of civil aircraft. 
The term “civil aircraft” shall be understood to mean aircraft used for 
private, industrial, commercial or transport purposes. 


Art. 2. (a) The Department of Defence of the Union of South Africa 
will issue pilots’ licenses to American nationals upon a showing that they 
are qualified under the regulations of that Department covering the licens- 
ing of pilots. 

(b) The Department of Commerce of the United States of America 
will issue pilots’ licenses to nationals of the Union of South Africa upon a 
showing that they are qualified under the regulations of that Department 
covering the licensing of pilots. 


Art. 3. (a) Pilots’ licenses issued by the: Department of Commerce of 
the United States of America to nationals of the Union of South Africa 
shall entitle them to the same privileges as are granted by pilots’ licenses 
issued to American nationals. 

(b) Pilots’ licenses issued by the Department of Defence of the Union 
of South Africa to American nationals shall entitle them to the same privi- 
leges as are granted by pilots’ licenses issued to nationals of the Union of 
South Africa. 


Art. 4. Pilots’ licenses issued to nationals of the one country by the 


competent authority of the other country shall not be construed to accord 
to the licensees the right to register aircraft in such other country. 


Art. 5. Pilots’ licenses issued to nationals of the one country by the 
competent authority of the other country shall not be construed to accord 
to the licensees the right to operate aircraft in air commerce wholly within 
territory of such other country reserved to national aircraft, unless the 
aircraft have been registered under the laws of the country issuing the 
pilots’ licenses. 


Art. 6. (a) Nationals of the Union of South Africa shall while hold- 
ing valid pilot licenses issued by the Department of Defence of the Union 
of South Africa be permitted to operate in Continental United States of 
America, exclusive of Alaska, for non-industrial or non-commercial pur- 
poses for a period not exceeding six months from the time of entering that 
country, any civil aircraft registered by the Department of Defence of the 
Union of South Africa, and/or any civil aircraft registered by the United 
States Department of Commerce. The period of validity of the licenses first 
mentioned in this paragraph shall, for the purpose of this paragraph, include 
any renewal of the license by the pilot’s own Government made after the 
pilot has entered Continental United States of America. No person to whom 
this paragraph applies shall be allowed to operate civil aircraft in Conti- 
nental United States of America, exclusive of Alaska, for non-industrial or 
non-commercial purposes for a period of more than six months from the 
time of entering that country, unless he shall, prior to the expiration of 
such period, have obtained a pilot license from the United States Depart- 
ment of Commerce in the manner provided for in this arrangement. 

(b) American nationals shall while holding valid pilot licenses issued 
by the United States Department of Commerce be permitted to operate in 
the Union of South Africa for non-industrial or non-commercial purposes 
for a period not exceeding six months from the time of entering that coun- 
try, any civil aircraft registered by the United States Department of Com- 
merce, and/or any civil aircraft registered by the Department of Defence 
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of the Union of South Africa. The period of validity of the licenses first 
mentioned in this paragraph shall, for the purpose of this paragraph, include 
any renewal of the license by the pilot’s own Government made after the 
pilot has entered the Union of South Africa. No person to whom this para- 
graph applies shall be allowed to operate civil aircraft in the Union of 
South Africa for non-industrial or non-commercial purposes for a period of 
more than six months from the time of entering that country, unless he 
shall, prior to the expiration of such period, have obtained a pilot’s license 
from the Department of Defence of the Union of South Africa in the man- 
ner provided for in this arrangement. 

(c) The conditions under which pilots of the nationality of either coun- 
try may operate aircraft of their country in the other country, as provided 
for in this article, shall be as stipulated in the air navigation arrangement 
in force between the parties to this arrangement for the issuance of pilot 
licenses; and the conditions under which pilots of the nationality of either 
country may operate aircraft of the other country, as provided for in this 
article, shall be in accordance with the requirements of such other country. 


Art. 7. The present arrangement shall be subject to termination by 
either Party upon sixty days’ notice given to the other Party or by the 
enactment by either Party of legislation inconsistent therewith. 


C. I. T. E. J. A. COMMITTEE APPOINTMENTS AND 
APPROPRIATION* 


The following experts have been appointed as the American members 
of the Comité International Technique d’Experts Juridiques Aériens (In- 
ternational Technical Committee of Aerial Legal Experts), frequently re- 
ferred to by the initials C. I. T. E. J. A. 


Members of the Committee: 
Mr. John C. Cooper, Jr., Jacksonville, Fla. 
Mr. Stephen Latchford, Mt. Rainier, Md. 
Mr. Richard S. Paulett, Richmond, Va. 
Mr. Fred D. Fagg, Jr., Chicago, Ill. 


Technical Assistant to the American Members: 
Mr, John J. Ide, New York, N. Y. 


Mr. Cooper is chairman of the Committee on Aeronautical Law of the 
American Bar Association. He served as chairman of the American dele- 
gation at the Third International Conference on Private Aerial Law. 

Mr. Latchford is a techncal assistant (legal) in the Treaty Division, 
Department of State, and has specialized in international aeronautical agree- 
ments. 

Mr. Paulett is in charge of the legal work in the Aeronautics Branch, 
Department of Commerce. 

Mr. Fagg is managing director of the Air Law Institute of North- 
western University and an official of the United States Association of State 
Aviation Officials. 

Mr. Ide is technical assistant in Europe for the National Advisory 
Committee for Aeronautics and has attended a number of international 
aeronautical conferences. He served as a delegate to the Third Interna- 
tional Conference on Private Aerial Law. 





*Reprinted in part from Press Releases, Weekly Issue No. 224, Jan. 13, 
1934, published by the Department of State. 
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Joint RrsoLtuTion AMENDING Pustic Reso._ution No. 118, SEVENTY-FIRST 
Concress, ApproveD Fesruary 14, 1931, ProvipInc FoR AN ANNUAL 
APPROPRIATION TO MEET THE QuoTA oF THE Unitep States To- 

WARD THE EXPENSES OF THE INTERNATIONAL TECHNICAL 
CoMMITTEE oF AERIAL LEGAL Experts! 


The Senate Committee on Foreign Relations, having had under con- 
sideration S. J. Res. 83, amending Public Resolution No, 118, Seventy-first 
Congress, approved February 14, 1931, providing for an annual appropria- 
tion to meet the quota of the United States toward the expenses of the 
International Technical Committee of Aerial Legal Experts, reports the same 
without amendment and recommends that it do pass. 

The language of the resolution is as follows: 


Resolved by the Senate and House of Representatives of the United 
States of America in Congress assembled, That Public Resolution Numbered 
118, Seventy-first Congress, approved February 14, 1931, providing for an 
annual appropriation to meet the quota of the United States toward the 
expenses of the International Technical Committee of Aerial Legal Ex- 
perts be amended to read as follows: 

“That a sum not to exceed $250 is hereby authorized to be appropriated 
annually to meet the share of the United States of the expenses of the 
International Technical Committee of Aerial Legal Experts, beginning with 
the year 1930. 


“Sec. 2. An annual appropriation in the sum of $3,000, or so much 
thereof as may be necessary, to be expended under the direction of the 
Secretary of State, is hereby authorized for the expenses of participation 
by the Government of the United States in the meetings of the International 
Technical Committee of Aerial Legal Experts and/or of the commissions 
established by that committee, including traveling expenses; personal ser- 
vices in the District of Columbia and elsewhere without reference to the 
Classification Act of 1923, as amended; stenographic and other services by 
contract if deemed necessary, without regard to the provisions of section 
3709 of the Revised Statutes (U. S. C., title 41, sec. 5); rent; purchase of 
necessary books and documents; printing and binding; official cards; enter- 
tainment; and such other expenses as may be authorized by the Secretary 
of State.” 

The Committee desires also to direct the attention of the Senate to the 
letter of transmittal from the President of the United States, dated Febru- 
ary 8, 1934, and the letter from the Secretary of State to the President of 
the United States, under date of February 7, 1934, which are respectively 
as follows: 


To the Congress of the United States: 

I commend to the favorable consideration of the Congress the enclosed 
report from the Secretary of State to the end that legislation may be en- 
acted authorizing an annual appropriation in the sum of $3,000, or so much 
thereof as may be necessary, for the purpose of defraying the expenses of 
participation by the Government of the United States in the meetings of 
the International Technical Committee of Aerial Legal Experts and/or of 
the commissions established by that Committee. 

FRANKLIN D. RoosEVvELt. 


Tue Wuite House, 
February 8, 1934. 





1. The following report (Calendar No. 415, Report No. 386) was sub- 
ee 4 Mr. Pittman of the Committee on Foreign Relations, to accompany 
s es, 





INTERNATIONAL REGULATION 


THE PRESIDENT: 


An international conference on private aerial law, called by the French 
Government, met in Paris on October 27, 1925. The delegates discussed the 
provisions of a draft convention regarding the liability of the aerial carrier. 
They also adopted a motion providing for the creation of the International 
Technical Committee of Aerial Legal Experts to continue the work of the 
conference. This Committee held its first meeting in Paris from May 17 to 
21, 1926. Twenty-three countries were represented by legal experts. The 
United States was not officially represented, but sent observers. Three 
guiding principles were laid down, as follows: 

(1) Establishment of a program covering various subjects pertaining 
to private air law to be studied by commissions of experts. 

(2) Preparation of texts of international conventions on legal sub- 
jects for consideration at periodic international conferences, 

(3) Maintenance of the principle of the progressive elaboration of a 
single international code of private aerial law. 

The Committee then appointed four commissions, which are in effect 
sub-committees, to carry out this program. Two of the commissions meet 
during the first half of the year and the other two during the second half. 
The second meeting is generally followed by a plenary session of the com- 
mittee. Between meetings of the commissions their work is done by cor- 
respondence. When draft conventions on given subjects have been prepared 
by the appropriate commissions they are referred to the International 
Technical Committee of Aerial Legal Experts for consideration, and if ap- 
proved by this Committee they are considered at a general international 
<a on private aerial law called for the purpose of considering the 

raits 

The draft convention regarding the liability of the aerial carrier, which 
received some consideration at the International Conference on Private 
Aerial Law held in Paris in 1925, was perfected by the International Tech- 
nical Committee of Aerial Legal Experts and referred for consideration to 
the Second International Conference on Aerial Private Law which met in 
Warsaw in October, 1929. The draft as adopted by the Committee con- 
stituted the basis for the Convention for the Unification of Certain Rules 
Relating to International Transportation by Air, adopted at the Warsaw 
Conference on October 12, 1929. 

At the Third International Conference on Private Aerial Law, draft 
conventions relating to (1) precautionary attachment of aircraft and (2) 
liability for damages caused by aircraft to third parties on the surface were 
adopted. The conventions adopted were based on draft conventions on the 
same subjects previously prepared by the International Technical Committee 
of Aerial Legal Experts. 

One of the requirements for membership in the International Technical 
Committee of Aerial Legal Experts is that each country shall make an 
annual contribution toward the expenses of the Committee. Believing this 
Government might find it desirable to have official participation in the de- 
liberations of the Committee and its commission, the Secretary of State, 
after obtaining an expression of the views of the Department of Commerce 
and the National Advisory Committee for Aeronautics, recommended to 
President Coolidge on May 3, 1928, that Congress be asked to pass a joint 
resolution authorizing an annual appropriation of a sum not in excess of $250 
to pay the share of the Government of the United States toward the ex- 
penses of this Committee. In a message to Congress dated May 4, 1928, 
President Coolidge commended to the favorable consideration of the Con- 
gress the recommendation of the Secretary of State. (S. Doc. 94, 70th 
Cong., Ist sess.) 

House Joint Resolution 311, authorizing such an appropriation, passed 
the House of Representatives on May 28, 1928, but as Congress adjourned 
on May 29 1928, no action on the resolution was taken by the Senate during 
the Seventieth Congress. It was therefore necessary to have a new reso- 
lution introduced in the Seventy-first Congress, and on March 26, 1930, the 
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Acting Secretary of State recommended to President Hoover that Congress 
again be asked to authorize the appropriation. The report of the Depart- 
ment of State was transmitted to Congress on April 1, 1930, by President 
Hoover. House Joint Resolution 299, authorizing an annual appropriation 
of a sum not in excess of $250 to pay the share of this Government toward 
the expenses of the International Technical Committee of Aerial Legal 
Experts, was passed by the House of Representatives on May 29, 1930, and 
by the Senate of the United States on February 10, 1931, and was approved 
on February 14, 1931. 

American experts were, with the approval of the President, designated 
by the Secretary of State to serve on the International Technical Committee 
of Aerial Legal Experts. The members of the American delegation serve 
without salaries for their work on this Committee. Although the Govern- 
ment has been paying its share of the expenses of this Committee and is 
therefore entitled to official representation, the American experts have not 
been able to go abroad to attend the meetings of the Committee and its com- 
missions as no appropriation has been available for their expenses. This 
places the Government of the United States at a serious disadvantage, since 
the work done by the International Technical Committee of Aerial Legal 
Experts carries considerable weight in the deliberations of the international 
conferences called from time to time to take final action on the draft con- 
ventions adopted by the Committee. 

Thirty-three countries, including the larger European countries, are now, 
through membership on the International Technical Committee of Aerial 
Legal Experts and official representation at international conferences on 
private aerial law, actively engaged in the gradual adoption of a compre- 
hensive code of private air law. If the Government of the United States 
were not handicapped in its efforts to have American experts participate in 
this codification of private air law, because of the fact that there have been 
no funds available to pay the expenses of the American experts on the 
International Technical Committee of Aerial Legal Experts, it could have a 
much greater influence in the development of a code of private air law by 
the adoption of international conventions. Active participation by the 
American experts in the work of the committee would, it is believed, result 
in the adoption of conventions that would be more likely to meet our views 
and requirements than conventions adopted without the participation of 
American experts in the preparation of preliminary draft conventions for 
consideration at international conferences. 

In view of this situation President Hoover sent a message to Congress 
under date of January 4, 1932,2 requesting that it authorize an annual appro- 
priation for the purpose of defraying the expenses of participation by the 
Government of the United States in the meetings cf the International Tech- 
nical Committee of Aerial Legal Experts and/or of the subcommittees estab- 
lished by that Committee. House Joint Resolution 193 was introduced and 
was favorably reported by the Committee on Foreign Affairs under date of 
March 14, 1932. (H. Rept. 800, 72d Cong., Jst sess.) The message of the 
President is contained in Senate Document No. 33, Seventy-second Congress. 
A similar resolution was introduced in the Senate as Senate Joint Resolu- 
tion 176 on June 8, 1932, and was referred to the Committee on Foreign 
Relations. The Senate Committee on Foreign Relations took no action on 
Senate Joint Resolution 176, and although House Joint Resolution 193 was 
reported favorably by the Committee on Foreign Affairs of the House of 
Representatives, it was not voted upon before the end of the session. 

The present administration has shown its interest in our participation in 
the codification of international air law. Delegates to the Third Interna- 
tional Conference on Private Aerial Law were appointed with your approval, 
and these representatives in their reports on the conference have stressed 
the importance of representation by the attendance of the American ex- 
perts in person at the meetings of the International Technical Committee of 
Aerial Legal Experts and its commissions, since at these meetings there are 





2. 





4 JouRNAL or Air Law 261. 








INTERNATIONAL REGULATION 325 


prepared the preliminary draft conventions that are considered at general 
international conferences on private aerial law, such as the conference held 
in Rome, Italy. 

On August 19, 1933, Mr. John C. Cooper, Jr., chairman of the delegation 
of the United States to the Third International Conference on Private 
Aerial Law held.in Rome, Italy, in May, 1933, transmitted a report of the 
proceedings of that conference. Regarding participation by the Government 
of the United States in the meetings of the International Technical Com- 
mittee of Aerial Legal Experts he made the following observations. 

“As the conference proceeded, it became apparent that its work was 
largely directed by delegates who were also members of the International 
Technical Committee (CITEJA).° In fact it seemed to be assumed many 
times in the course of discussions at the conference that the conference 
should be to some extent governed by prior discussions at the meetings of 
the CITEJA. This is called to the attention of the Department to empha- 
size the advisability of having the United States represented at future meet- 
ings of the CITEJA in order that the views of the United States may be 
expressed at such meetings and may be included in the draft conventions. 
At the present time the United States has two duly appointed members 
of the CITEJA but neither of said members has ever been able to attend a 
meeting of the CITEJA due to failure of Congress to make appropriation 
for traveling expenses. The fact that the United States is not represented 
by the attendance of its delegates in person at the meetings of the CITEJA 
places the delegates representing the United States at the international con- 
ference at a distinct disadvantage when the draft conventions prepared by 
the CITEJA are considered at a subsequent international conference.” 

The other members of the delegation were Theodore Jaeckel, American 
Consul General at Rome, delegate; John J. Ide, representative in Europe 
for the National Advisory Committee for Aeronautics, delegate; and Harold 
H. Tittman, Jr., first secretary of the American Embassy at Rome, alternate 
delegate. In a letter to the Secretary of State dated November 6, 1933, 
Mr. Jaeckel stated that at the Third International Conference on Private 
Aerial Law it was quite evident that the work of the conference was 
“largely directed by delegates who are also members of the CITEJA, and 
that prior discussions at the CITEJA meetings of important questions had 
served to bring about a degree of agreement among some of the delegates.” 
Mr. Jaeckel added: 

“Failure of the United States to be represented at the CITEJA meet- 
ings places the American delegates at the conference at a decided disad- 
vantage.” 

Mr. Ide, the other delegate. also wrote on the matter of our repre- 
sentation at the committee meetings. He said 

“I likewise concur heartily in Mr. Cooper’s recommendation that the 
United States be represented if possible by fully qualified experts at future 
conferences of the International Technical Committee of Aerial Legal Ex- 
perts in order to present the viewpoint of the United States while the draft 
conventions on private air law are under consideration.” 

The views of the Department of Commerce on the subject are well set 
forth in its letter of December 22, 1933, of which the pertinent portions are 
quoted below: 

“It is felt that the work of the International Technical Committee of 
Aerial Legal Experts will have a far-reaching effect on the future of 
aviation and that the United States should be represented at the delibera- 
tions of this Committee and its subcommittees so that our views may be 
before the Committees as they draft conventions for international adoption. 
It seems more practical to protect American interests during the drafting of 
conventions than to attempt to have the conventions changed to conform to 
our ideas after they are presented to the international conferences. For 
this reason the Department of Commerce feels justified in strongly sup- 
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porting a request for suitable appropriation to provide for the attendance of 
the American members at the Committee meetings. Several of the large 
American operators, whose views on completed conventions were requested, 
have expressed the feeling that American representatives should take part in 
all deliberations of the International Technical Committee of Aerial Legal 
Experts and its commissions. 

“Due to the mobility of aircraft, it seems probable that international 
laws adopted on both the regulatory and private air law phases of aircraft 
operation will have a decided influence on the national regulation and law of 
aircraft. This condition makes it imperative that this country have a 
voice in the development of conventions of aeronautic matters prior to the 
submission of these conventions to international conferences for consid- 
eration. 

“In light of the above considerations, it appears that there is ample 
justification for the expenditure of the relatively small sums which would be 
required for full representation on the Committee and its commissions,” 

Although House Joint Resolution 193 called for the authorization of the 
sum of $5,500, in addition to the sum of $250 now authorized as an annual 
contribution to the expenses of the Committee, it is my opinion that a sum 
of $3,000, in addition to the sum of $250 now authorized, is adequate. The 
former estimate was based on the Government Travel Regulations before 
they were amended and provided for 3 trips a year for 2 people. The sum 
I am suggesting provides for only 2 trips a year for 2 people and 
is based on the Government Travel Regulations as amended. Since 
it is now understood that American experts could attend the annual 
meeting of the International Technical Committee of Aerial Legal Experts 
immediately after the meetings of the subcommittees, which take place in 
the second half of the year, it is believed that two trips a year will suffice. 
I, therefore, recommend that Congress be requested to enact legislation 
authorizing an annual appropriation in the sum of $3,250, or so much 
thereof as may be necessary, for these purposes. 

A draft resolution designed to carry out the recommendation is at- 
tached. 

Respectfully submitted. 

Corpet, Hutt. 


DEPARTMENT OF STATE, 
Washington, February 7, 1934. 




















NOTES, COMMENTS AND DIGESTS 


Departement: THES..«.. 06s. ce cssewescces | Pages Fenenys 


Rosert L, GROVER 


NOTES 


AIRPORTS—MUNICIPAL—EMINENT DOMAIN—INTERPRETATION OF STATUTES. 
—The variegated pattern of. state legislation dealing with the exercise 
of the power of eminent domain by municipal corporations in the ac- 
quisition of property for airport purposes has given rise to considerable 
confusion. As a result of the failure of legislatures to meet the difficulty, 
airport development has in many jurisdictions moved forward with halting 
steps, and by indirection the growth of public interest in air navigation 
has been retarded. Two related problems give rise to much of the un- 
certainty and delay: first, the nicety of specification required of a statute 
to support the delegation of the power of eminent domain to a municipality ; 
second, the statutory expression necessary to support the exercise of the 
power outside corporate limits. 

I. It is a foundation principle that the complete power of cminent 
domain rests in the sovereign, subject only to the conditions that the 
purpose for which private property be taken be public, and that just com- 
pensation be made.1 The sovereign may delegate the power to an inferior 
body, but the delegation must be express or clearly implied, and all in- 
tendments are in favor of the property owner.2. Doubtful expressions 
will be interpreted to negative the grant.8 Although these rules were long 
applied with unyielding exactitude, modern decisions have introduced some 
refinements into their interpretation. The doctrine of “necessary implica- 
tion” has been utilized to extend the power of eminent domain to acts 
necessary to the complete exercise of a right already coupled with the 
power.* But this supplementation has been sparingly used, and many courts 
have rigidly limited its application.5 The boundary of interpretation, which 
courts rarely transgress, is well expressed in City of Los Angeles v. Koyer,® 
where it was said that the power of eminent domain would never pass by 
implication, but its exercise might be measured by expression or clear 
limitation. Another relaxation of the older rigid rule is found in such cases 
of Spokane v. Williams,? and Helm v. Grayville,’ where the court looked 
to a general condemnation statute to support the exercise of the power 
in pursuance of a specially extended right. However, in all of these hold- 
ings it is pointed out that the result does not represent an abandonment 
of the hallowed principle of “jealous guardianship” which has .long dictated 
the interpretation of statutes delegating the power of eminent domain. 





1. Foltz v. St. Louis ¢ 8. F. Ry. Co., 60 Fed. 316 (1894). 
2. Devon v. County Board of Egucation. 210 Ala. 256, 97 S. 741 (1923); 
aiaats v. Aurora Ry. Co., 228 Ill. 261, 81 N. E. 1005 (1907) 
Comiskey v. City of Lynn, 226 Mass. 210, 115 N. E. 312 (191 a). 
City of Los Angeles v. Koyer, 48 Cal. App. 720, 192 Phe 301 (1920). 
Mack v. bin of Craig, 68 Colo. 337, 191 Pac. 101 (1920). 
Supra, note 
157 Wash 150, 228 Pac. wre (1930). 
224 Ill. 274, 79 N. E. 689 (1906). 
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The pertinency of these comments to the airport situation is illustrated 
by the interpretation of the Illinois statute.® In that statute municipalities 
are given the right to “acquire or lease” land for landing field purposes. 
While at first glance this statute would seem to evidence a legislative intent 
that municipalities be allowed to acquire landing field sites in such manner 
as becomes necessary, such is not the case. The Attorney-General has 
advised that these terms do not carry the power of eminent domain.!° 
Indeed, “acquire” has been expressly held not to carry with it a grant of 
condemnation power.!! In the absence of a grant elsewhere in the statutes 
to acquire land by condemnation for public purposes, Illinois municipal 
airport projects may be easily blocked by the exorbitant demands of 
landowners. 

If the statutes contain a general grant of the power of eminent domain 
to acquire land for public purposes, and a specific authorization to engage 
in airport development, the statutes construed together authorize the exer- 
cise of the general power in the exercise of the special authority.12 

II. The second problem arises as a natural consequence of the necessity 
of locating landing fields outside corporate limits, and the conventional 
limitation of municipal powers within corporate limits. About half the 
states have authorized the acquisition of landing field sites within or with- 
out the corporate limits, in general terms. Others limit the power to cer- 
tain classes of cities, or in territorial scope, and the rest make no provision 
at all. Nor is the method of acquisition uniform. Eminent domain has been 
authorized in some states, and others, like Illinois, make no mention of it. 


The stereotyped rule has long been that a municipal corporation, being 
a creature of statute, and of limited territorial jurisdiction, cannot acquire 
or hold land outside its limits in the absence of express authorization.1% 
The application of this principle is well illustrated in a representative case, 
Langley v. Georgia,1* where it was held that an authorization to hold any 
real estate did not countenance holding realty outside the corporate limits. 

Vigorous dissent from this old rule has been expressed by outstanding 
authors,15 and of late many courts have strayed from it.16 In substance, 
this later line of cases holds that in the absence of express prohibition a 
municipality may hold property outside its corporate limits, for legitimate 
municipal purposes. Under such circumstances the municipality could not 
exercise its police power over the property. Nor could it exercise the 
power of eminent domain.17 Even the dissertient courts are agreed that 
both these powers require statutory extension to be operative outside the 
territorial limits of the municipality which desires to exercise them. 

There is no doubt that the state may grant municipalities the right to 





9. Ill. Rev. Stat. (Cahill 1933), Ch. 24, sec. 65-99. 
10. Opinion of the Attorney General, Nov. 17, as 
Allegan v. Iosco Land Co., 254 Mich. 560, 236 N. W. 863 (1931). 

12. City of Spokane v. Williams et al.. supra note 7: State ex rel. City of 
Walla Walla v. Claussen, 157 Wash. 457, 289 Pac. 61 (1930 2 

| Village of Houghton v. Huron Copper Mining Co., 57 Mich. 547, 24 
N. W. 820 (1885 ). 
1982). 118 Ga. 690, 45 S. E. 486 (1908); Riley v. Rochester, 9 N. Y. 64 
( 


15. McQuillan, Municipal Corporations (2d ed. 1928), sec. 1210; Hubbard, 
ae and Williams, Airports (Harvard City Planning Series I, 1930), 


16. Schneider v. Menasha, - Wis. 298, 95 N. W. 94 (1903); Smith v. 


Cit 4 Kuttawa, 228 Ky. 569, 1 S. E. (2d) 969 (1928). 
” 7 Thompson v. Park Commissioners, 44 Mich. 602, 7 N. W. 180 (1880). 
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condemn land outside their limits.18 The troublesome question is, “When 
does legislation accomplish this end?” In the absence of specific terms 
in the statute, rules of implication must be resorted to, and courts are 
loath to imply condemnation power to be used outside corporate limits as 
readily as they imply the power of purchase or lease. A general statute 
authorizing the exercise of eminent domain outside corporate limits, coupled 
with a statute authorizing the municipality to construct and maintain air- 
ports, has been held sufficient to sustain the use of the condemnation for 
an airport outside the corporate limits.1®9 Beyond this point the courts 
have not gone. The useful “necessary or desirable”2° formula often relied 
upon to support an implication of municipal power to purchase outside the 
corporate limits has never furnished ground for the implication of a similar 
power of eminent domain, and it seems highly improbable that any court 
will so extend it.21 

The only remedy for these problems lies in the adoption of legislation 
similar to the proposed Illinois Act.22 Until such time as _ legislatures 
realize the necessity of such an enactment, municipal airport development 
will be slow and expensive. 

Rosert L. Grover. 


A Letter Revative To Livingston v. FLAHERTY 
January 20, 1934. 


Arr Law Institute, 
Northwestern University School of Law, 
Chicago, Illinois. 


GENTLEMEN : 

My attention was recently directed to a current review in a Los Angeles 
paper of an article published in your October issue of the JouRNAL oF AIR 
Law, wherein the authors had extolled the reasoning and at least tacitly 
approved the conclusions of the trial court in Livingston v. Flaherty;' and, 
while I was disinterested in either the merits or the results of the latter 
action, I am particularly mindful of the potential import of all judicial 
decisions of first impression in the increasingly momentous evolution of 
aeronautical judicature; and, in an effort fairly to appraise the discernment 
of the reviewers of that cited case, I have examined the opinion and I 
am presuming upon your interest in the general subject to suggest the 
following divergent and perhaps more rational if inconclusive views. 

Purely as an academic proposition, I should have decided the case 
against my sympathies, and in favor of the defendant. The purpose in- 
spiring the fatal flight was immaterial, either as determining the question 





18. Dillon, amietel Corporations (5th ed. 1911), sec. 1028. 

19. Supra, note 

20. Pioneer Real Estate Co. City of eg: 119 Ore. 247 Pac. 319 
(1926) ;Melville v. City of San pg 183 Cal. 734, 192 Pac. 708 (1920) ; City 
of Champaign v. Harmon, 98 Ill. 491 (1881). 

21. See Note 2 JouRNAL oF AIR re 94 (1931). 

22. See State Regulation department, this issue, p. 301. 


1. Decided Nov. 15, 1932, by Minor Moore, J., Superior Court of California, 
ee County. For a discussion of this case see Kingsley, R., and Gates, 
&. eee as” to Persons and Property on the Ground,” 4 JOURNAL oF AIR 
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of responsibility, or as admeasuring the recoverable damages, if any. By 
the same token, the humane purpose of the hapless victim, in essaying the 
rescue which resulted in his death, neither absolved him from liability for 
the results of his own negligence, if he was contributorily negligent, nor 
enhanced the deservedness of his widow of excessive compensation. 

If the decedent had elected to remain indoors, as he might have done, 
and had left the “night-bird” to the fate which his own improvidence or 
deficient sense of direction had brought upon himself, the general and 
natural regret engendered by the attending and probably inevitable disaster 
would have been less poignant than that occasioned by the needless sacri- 
fice of the martyr who thereby evinced the devotion to a fellow-being 
than which “no man hath greater love.’ But that consideration also in 
the instant case would have been inconclusive and extra-judicial. 

If the night were sufficiently dark to have suggested to the plaintiff's 
decedent a need for the light he carried, it is improbable that the defendant, 
from his reported height of a thousand feet, actually “saw deceased walk 
from his home in a northeasterly direction and come to a stop.” He prob- 
ably did see a light moving from one to another unknown position on the 
terrain; and he thereupon “reduced his elevation to three hundred feet.” 

If the decedent had remained in the position marked by his lantern 
at rest, it may not unreasonably be assumed that the plane would have 
landed with its nearest wing tip at least 70 feet away from that position. 
The defendant, in my judgment, would have been warranted in assuming, 
as I doubt not he did, that his benefactor would remain in situ quo; and 
he was thereupon justified in descending to a landing height. 

It seems to me that the “last clear chance” had passed when the de- 
cedent began his race to the point where he was struck by the plane; 
and the question of ultimate responsibility then would have become deter- 
minable upon whether or not the defendant, by the exercise of the maxi- 
mum care with which he was chargeable in the circumstances, might have 
averted the collision. From my own meagre knowledge of aeronautics, 
I should have held that he could not. 

Granting that the decedent’s only purpose in appearing on the scene 
had been to invite and thereby facilitate a safe landing by the “wounded 
falcon,” the latter, being charged with the sacred responsibility of con- 
serving the lives of his two passengers as weil as his own, was not only 
justified in accepting, but he might have been answerable to their survivors 
if he had failed to accept, the invitation bespoken by the welcoming light; 
and he therefore, in my opinion, was not guilty of actionable negligence 
in descending to a landing height, throttling down his engine to an idling 
speed, and straightening out to land. His subsequent action then alone 
determined his culpability or his blamelessness for the attendant fatality. 

If he had been endowed with an extraordinary faculty of coordina- 
tion, he might conceivably have veered suddenly to the right or zoomed 
suddenly upward; but his adoption of either alternative might have thrown 
the plane into a tail spin too close to the ground to have permitted him 
to avoid a crack-up, with probable fatal consequences to all the occupants 
of the plane. The decedent sacrified his life to avert just that result; 
and, even if the defendant had deliberately followed a course which he 
reasonably knew might destroy the life of the decedent, he should not 
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have been condemned for that result if he had reasonably foreseen it as 
the sole alternative to an inevitable sacrifice of three lives instead of one. 

If the published statement of the case completely reviewed the material 
evidence, the trial attorneys may or may not have been remiss in not 
having shown the presence or the absence of moon-light, which might or 
might not have illuminated the landing field, and revealed, by the drift 
of smoke from the plaintiff’s chimney, the direction of the wind; as the 
negligence or absence of negligence of the defendant in the stated cir- 
cumstances might have been dependent largely upon whether he was flying 
with the wind, against the wind or through cross currents of wind. 

In any event, the apparently undisputed fact that the plane had over- 
turned in landing would have tended to corroborate the pilot’s statement 
that he had dug his right wing into the ground in an effort to avoid 
striking the decedent, as he would thereby have induced a ground loop 
which would have resulted in a crack-up as described. 

If it be conceded that the defendant in his observance of the first 
law of nature was within his legal rights in having accepted the decedent's 
invitation to land, and if he had not transgressed the decedent’s rights 
in any respect precedently to the situation in which the opinion concedes 
that the defendant saw the decedent “at the distance of more than 300 feet 
away, running toward the course of the plane,” it will be remembered 
that he was approaching the point of collision at a rate of approximately 
50 feet per second, and that an interval of not more than five or six 
seconds intervened between the defendant’s first realization that the decedent 
was in a position of danger and his actual collision with the decedent. 

Possibly one pilot in a thousand might have had the foresight within 
that interval to have saved the decedent at the cost of added risks to the 
occupants of the plane; but I doubt that any considerable number of 
skilled pilots would have followed any different course than that upon 
which the instant suit was based. 

That the decedent would “have been so destitute of judgment as to 
leave a position of safety to run directly into the very jaws of destruc- 
tion” is readily reconcilable with his natural incertitude as to the exact 
position and direction of flight of the plane; and the imminence of his 
peril lent speed to his aimless and errant course. 

His error of judgment therefore, in my humble opinion, rather than 
any actionable negligence on the part of the defendant, was the proximate 
cause of the decedent’s death. There is a peculiarly hypnotic power in the 
hum of a whirring propeller, which on several occasions within my knowl- 
edge has impelled experienced aviators to walk with seeming deliberation 
into the orbit of the blades. 

Upon these premises, while I agree unreservedly with the Court’s major 
postulate that a flier is liable for damages occasioned by his voluntary 
landing on private property, I should have held that the particular descent 
was not voluntary, but on the contrary was a “forced landing,” with re- 
spect to which an entirely different rule of liability should have been ap- 
plied. I should thereupon have concluded with sentimental regret that the 
plaintiff's grievance was damnum absque injuria; and I should have en- 
tered a judgment for the defendant. 

An inflexible application of the principles of res ipsa loquitur in all 
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cases involving the death or physical injury of any person struck by an 
automobile would practically preclude the classification of any such mis- 
adventure as an “unavoidable accident.” 

A fair and rational extension of the principles enunciated in Livingston 
v. Flaherty, moreover, would compensate the victims of all automobile 
accidents, on the theory that they might have been avoided if the responsible 
drivers had left their cars in their garages or deliberately driven them 
into a river before the accidents. 

A general invocation of an absolute rule of liability may eventually 
become necessary to abate the appalling menace of reckless and irresponsible 
drivers; and a fitting sense of social justice should not be outraged by a 
visitation of the resultant losses even of “unavoidable accidents” upon those 
who have set in motion the forces whereby such losses were occasioned, 
rather than upon those whose only contribution thereto has been their un- 
witting presence at the points where their destinies have overtaken them. 

A casual review of the decided cases, however, or of the news re- 
ports of coroners’ findings in cases of traffic accidents, reflects a persuasive 
public sentiment of tolerance towards the drivers of automobiles, and of 
almost a callous disregard for the remediless victims of the speed of our 
industrial age. 

Undeniably, it seems to me, a similar rule of reason must be applied 
in the determination of the actionable negligence and of the measure of 
pecuniary responsibility of aero-pilots; and it may not be surprising if the 
ciassic and humane pronouncements commended by your recent contribu- 
tors will be found distinctly opposed to the ultimate trend of judicial 
decisions in such cases. 

In any event, I commend the purpose and the function of your pub- 
lication, in blazing the trail to a new and important field of juridical re- 
search; and with my best wishes for your continued success in that respect, 
I am, 

Very sincerely yours, 
Oris Beart Kent.? 


TRESPASS—NvUISANCE—MunIcIPAL AIRPORTS—EMINENT Domarin—RIGHTS 
oF ApJoINING LANDOwNERS—[Georgia] “Candler Field” of the City of At- 
lanta, Georgia, is the first municipal airport to be involved in a trespass- 
nuisance suit, commenced by a neighboring landowner and resident. In 
Thrasher v. City of Atlanta, et al.) decided February 20, 1934, the Supreme 
Court of Georgia modified the ruling of the trial court which sustained 
a demurrer and dismissed the petition to the extent of holding that a cause 
ef action for nuisance was stated by allegations of excessive and unneces- 
sary spreading of dust. More important, however, is the court’s holding 
that an acticn of trespass would not lie for repeated flights of airplanes 
over the plaintiff's adjoining land which the petition described as “low 
flying” and as being “at altitudes lower than 500 feet’—this being the 
court's holding in the absence of “a further statement of the circum- 
stances.” Notwithstanding, the court recognized that aerial trespasses by 
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airplane were a possibility in some instances, although no contact was made 
with the land or objects affixed thereto. On the problem of trespass- 
nuisance by flight over the plaintiff’s land, the court adopts a “zone theory” 
and states its position as follows: 


Perhaps the owner of the land may be considered as being in actual 
possession of the space immediately covering the trees, buildings and struc- 
tures affixed to the soil, so that the act of navigating a plane through this 
stratum could be condemned as a trespass; but that is not a question for 
decision in the present case, and obviously we should not here attempt to 
define the altitude at which aerial navigation might be considered as con- 
stituting such an offense. It is sufficient to say that the flight of aircraft 
across the land of another cannot be said to be a trespass without taking 
into consideration the question of altitude. It might or might not amount 
to a trespass, according to the circumstances including the degree of alti- 
tude, and even when the act does not constitute a trespass, it could be a 
nuisance, as where it “worketh hurt, inconvenience, or damage” to the 
preferred claimant, namely, the owner of the soil, or to the rightful occu- 
pant thereof. 

The City of Atlanta, it is alleged, established “Candler Field” in 1927 
in conformity with a statute of 19272 which empowered the City “to pur- 
chase, own and operate municipal landing fields, for the reception, storage 
and operation of airplanes; also for the use of the government in the 
Air Mail Service,” and placed any lands so acquired under the exclusive 
jurisdiction and control of the municipality. The plaintiff owned and oc- 
cupied a residence in the vicinity of the field, which he purchased in 1924— 
a modest residence fronting on an avenue bordering a busy section of the 
airport. On October 17, 1931, the plaintiff instituted suit against the City 
of Atlanta, Eastern Air Transport, and other companies engaged in the 
business of aviation, and asked for an injunction and damages on the theory 
that the defendants were so conducting the airport that it constituted a 
nuisance with resulting damage to the plaintiff. The petition alleged gen- 
eral damage in the sum of $50,000, and special damage of $2,500 expended 
for medical care and attention to the plaintiff's wife as a result of de- 
fendants’ conduct. The plaintiff specifically complained of (1) danger, (2) 
noise, (3) dust, and (4) flights of airplanes above plaintiff's land. The 
trial court sustained the general demurrers which were filed by the de- 
fendants severally and dismissed the petition. The plaintiff excepted thereto 
and appealed. 

The Supreme Court held that “the petition stated a cause of action 
for damages for expenses incurred in connection with the wife’s illness, 

and also for injunction against the continued spreading of dust in 
excessive and unreasonable quantities over the plaintiff’s premises,” and 
that the trial court erred to this extent in sustaining the defendant’s de- 
murrers. Two Judges concurred specially. 

The Court’s own summary of its lengthy opinion is as follows: 


1. The allegations of the petition were sufficient to show the liability 
of = defendants for the acts of each, provided a cause of action was 
stated. 

2. By the act of August 23, 1927 (Ga. L. 1927, p. 779), the General 
Assembly expressly authorized and empowered the City of Atlanta to estab- 
lish and operate municipal landing-fields for the reception, storage, and 





2. Act of August 23, 1927, Georgia Laws 1927, pp. 779, 780. 
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operation of airplanes. By this franchise aviation was recognized as a 
lawful business and also as an enterprise affected with a public interest. 
Upon the establishment of any such airport by the municipality, all persons 
using the same in the manner contemplated by law are within the protection 
and immunity of the franchise granted to the municipality. An airport is 
not a nuisance per se, although it might become such from the manner of 
its construction or operation. 

3. Mere apprehension of injury from the falling of planes is not suffi- 
cient to authorize an injunction against aerial navigation over the property 
of the complainant. 

4. The unnecessary and improper creation and spreading of dust by 
the operation of such airport, with the result that dust in excessive and 
unreasonable quantities permeated the atmosphere in the vicinity of the 
plaintiff’s home and impaired the health of the plaintiff’s wire, necessitating 
the expense of medical treatment, and with the further result that dust was 
deposited in like quantities in and about the plaintiff's dwelling-house, 
whereby the comfort and use of his home was injuriously affected, would 
constitute a nuisance, affording ground for the recovery of damages and also 
for the grant of an injunction. 

5. Aerial navigation over the land of another cannot be said to be a 
trespass without taking into consideration the question of altitude. It may 
or may not be a trespass according to all the circumstances including alti- 
tude; and even when the act does not constitute a trespass, it may amount 
to a nuisance, as where it occasions hurt, inconvenience or damage to the 
occupant below. In the instant case the plaintiff’s allegations were insuffi- 
cient to show that the flying of aircraft through the space above his land 
constituted either a trespass or a nuisance. 


In dealing with the question of whether aerial navigation is a trespass, 
the Court was confronted with a codification of what it assumed was 
“intended to express the ad coelum theory in its entirety,” that is, the com- 
mon law maxim “cujus est solum ejus est usque ad coelum.” The Georgia 
Civil Code (1910), Section 3617, defines realty, and then declares “the 
rights of an owner of lands extends downward and upward indefinitely.” 
Section 4477 states: “The owner of realty having title downward and up- 
ward indefinitely, an unlawful interference with his rights, below and above 
tha surface, alike gives him a right of action.” “These statements as to 
ownership above the surface,” the Court explains, “are based upon the 
common law maxim, cujus est solum ejus est usque ad coelum—who owns 
the soil also owns to the sky. These provisions of the code should therefore 
be construed in the light of the authoritative content of the maxim itself.” 
The court properly proceeds to show the impotency of the maxim in the 
light of its “authoritative content” by pointing out the “indeterminate and 
elusive” quality of the term “sky”, and the historical development of the 
maxim in connection with conditions “close to the earth.” In this manner 
the court frees itself from the statutory provisions of the Georgia code. 





8. Georgia Civil Code, Section 38617. “Realty Defined.—Realty or real 
estate includes all lands and the buildings thereon, and all things permanently 
attached to either, or any interest therein issuing out of or dependent thereon. 
The right of the owner of lands extends downward and upward indefinitely.” 

The Acts of 1983 (Georgia Laws, 1933, pp. 99 and 102), in regard to 
aeronautics, were passed after the petition and all amendments thereto were 
filed, and were not considered in the instant case. Section 1 of the Act of 
1933 (p. 99) pronounces flight to be lawful and is an enactment of Section 4 
of the old Uniform State Law of Aeronautics: “Flight in aircraft over the 
lands and waters of this state is lawful unless at such a low altitude as to 
interfere with the then existing reasonable use to which the land or water or 
space over the land or water is put by the owner of the land or water; or 
unless so conducted as to be imminently dangerous to persons or property 
lawfully on the land or water beneath.” 
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Ownership is recognized as limited to air space that is in actual pos- 
session or at least within “the reasonable possibility of man’s occupation 
and dominion.” This limits the action of trespass to invasions of the air 
space so possessed or owned, but does not fix the limit of the landowner’s 
rights. The landowner beneath is recognized as the “preferred claimant” 
to the upper air space, with the first right to take possession of it and 
the right to complain by an action of nuisance againts any user of the 
“upper stratum”—to adopt the language of Judge Moorman in the Swetland 
case—which tends “to diminish the free enjoyment of the soil beneath.” 
This position is clearly a “zone theory” of air space ownership, recognizing 
both trespass and nuisance as appropriate remedies for aerial invasions 
within guarded limits. While the court did not hold that either trespass 
or nuisance would lie against flights over plaintiff’s property in the instant 
case, largely because of vague and indefinite pleadings, it carefully did 
not place any definite limit upon either action. Admonishing that its de- 
cision was only upon demurrer, the court construed the averment of flights 
“at altitudes lower than 500 feet” as stating “an altitude of only a little 
less than 500 feet.” 

The position of the specially concurring judges is more inflexible upon 
the point: 


the grant of a franchise, no matter of what kind, can no more 
condemn a right-of-way for an aviation company over the land or dwelling 
of another until the owner has received adequate compensation for the con- 
demnation of his property to a public use than would be the case where 
the condemnation sought to affect the surface of the ground or the use 
of the same by subterranean excavation. The height above the surface at 
which the flying is to be pursued cannot be arbitrarily fixed by those who 
expect to do the aerial navigation, except in proper proceedings or as a 
matter of contract with the owner of the soil. 

The cases of Smith y. New England Aircraft Company* and Swetland 
v. Curtiss Airports Corp.5 are similar to the instant case in that they all 
involve the rights of landowners adjoining an airport. However, important 
distinctions can readily be drawn: (a) The airports in the earlier cases 
were private airports, (b) they were established without express statutory 
authority, (c) they were said to be of small acreage as compared with 
“Candler Field,” and (d) they were established over timely protest and 
objections made by the owners of expensive estates. Whereas, in the 
Thrasher case, there was (a) express statutory authority, (b) a municipally 
owned and operated airport, (c) an airport handling United States air 
mail traffic, and (d) almost five years acquiescence and delay on the part 
of the plaintiff in bringing suit. The statutory pronouncement considered 
as amounting to the ad coelum maxim was a difficulty only found in the 
Georgia case. 

The Court’s treatment of the question of whether the operation of 
the airport proper constituted a nuisance was substantially similar to that 
of the earlier cases. Danger, noise, and dust were each discussed in turn. 
The express statutory authority was invoked to show that the airport could 
not be a public nuisance because expressly authorized, that all necessary 





270 Mass. 511, 170 N. E. 385, 69 A. L. R. 316, 1930 U. S. Av. R. 1 
N. Pw Ohio) 41 F. ag 3 929, Eg we. - a R. 21 (1930); 


4. 
(1930). 
» (D.C, 
(C. C. A. 6th) 55 F. (2a) 201, 1932 U. S. Av. R. 1 (1931). 
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and proper operations of the airport could not constitute a private nuisance 
no matter how annoying, but that if such necessary and proper conduct 
caused substantial injury to the property of the plaintiff, it might amount to 
a taking of private property without compensation—a question of eminent 
domain not raised in petition before the court. The holding of the court 
that a cause for nuisance was made out by the allegations of the petition 
in regard to the spreading of dust, was expressly placed upon the basis 
that such dust was alleged to have been unnecessary and that special dam- 
age had resulted therefrom, i. e., medical attention to the plaintiff’s wife. 
Epwarp C. SWEENEY.® 


COMMENTS 


INSURANCE—AIRPLANE AS “Motor DrivEN Car” WITHIN ACCIDENT Pott- 
cy Provision.—[Kentucky] Plaintiff, the beneficiary of an accident in- 
surance policy issued by defendant to her husband, brought suit thereon, 
the insured having been killed in an airplane accident. The policy pro- 
vided for the payment of $2,750 in the event of the death of the insured 
“by the wrecking or disablement of any automobile or motor driven car 
(motorcycle and railway cycle cars excepted) or horse drawn vehicle not 
plying for public hire in which the insured is riding or driving or by being 
accidentally thrown from such wrecked or disabled automobile or vehicle.” 
Defendant’s demurrer to the complaint was sustained, on the ground that an 
airplane was not within the meaning of the clause quoted. Held, on appeal, 
affirmed. Monroe’s Adm’r. v. Federal Union Life Ins. Co., 65 S. W. (2d) 
680 (Ky., 1933). 

Life and accident insurance litigation involving aerial navigation has 
thus far for the most part been concerned with questions arising from the 
exclusion of coverage while the insured is participating or engaged in 
aeronautics.1 The question raised by the instant case is that of the inclusion 
of coverage in policies couched in general terms without express exceptions 
as to airplane accidents.2 It is clear that under general life and accident 
policies death resulting from an airplane accident would be covered in the 
absence of pertinent exception. A special accident policy, however, pro- 
viding for payments only in the event of certain types or classes of acci- 
dents, as in this case, ordinarily is not to be extended beyond the limitations 
specified. 

Although an airplane would have to be placed in the class of “motor 





6. Of the Illinois Bar. 


1. Note, 2 Air Law Rev. 77 (1931); Comment, 3 JourRNAL or AIR Law 
331 (1932); Comment, 3 JoURNAL oF Air LAW 661 (1932); Kremlich, “A 
Survey of Aviation Insurance Law,” 2 JouRNAL or AiR Law 524, 534-7 (1931). 
The cases are summarized almost to date by Logan, “The Recent Trend of 
Aeronautical Litigation,” 4 JouRNAL or AiR Law 462, 464-9. See also Richards, 
Insurance (4th Ed., 1932), §§374, 375. 

2. The case calls to mind wo ae v. United States, 283 U. S. 25, 51 S. 
Ct. 340 (1931), rev’g. 43 F. (2d) 273 (C. C. A. 10th, 1930), in which it was 
held that an airplane was not within the meaning of the National Motor 
Vehicle Theft Act, 18 U. S. C., $408, ‘‘motor vehicle’ being defined by the 
statute as an “automobile, automobile truck, automobile wagon, motorcycle, 
or any other self-propelled vehicle not designed for running on rails.” The 
two rules of construction upon which that case proceeded, that of ejusdem 
generis and that of construction of penal statutes most favorable to the ac- 
cused, are both inapplicable to the instant case, which is governed by_en- 
tirely different rules of construction. TF Comments, 2 JouRNAL oF AIR LAW 
437 (1931), 9 N. C. Law Rev. 447 (1931 
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driven cars” in order to sustain recovery in this case, it would seem that 
equally plausible technical arguments could be made both for and against 
such a classification, The question apparently has not been previously 
passed on, and rules of construction sufficiently elastic to suit the plaintiff's 
purposes were available. The rule construing policy provisions strictly 
against an insurer? might have been applied to the more or less general 
term “motor driven car,” and perhaps by the added force of the rule 
expressio unius est exclusio alteriust (made applicable by the express ex- 
ceptions of motorcycles and railroad cycle cars), it might well have been 
said that the term is broad enough to include airplanes. On the other 
hand, a technical construction might well have been urged against re- 
covery on the very simple ground, without more, that an airplane is not a 
“car” at all, a car being a vehicle that ordinarily runs on the ground.5 

Cases like this, however, ought not to be governed by mere words, 
definitions, and rigid rules of construction.6 The court points out that the 
very low premium charged for the policy—$1.25 per year—and the specific 
exceptions mentioned “are strongly persuasive that the policy was intended 
to be very limited.” Further, the court says that it is generally known and 
recognized by all that riding in an airplane is “indeed very hazardous,” and 
that since the insurer took the precaution to exclude motorcycles and rail- 
way cycle cars from the terms of the policy,” then could it be said in the 
light of reason that it intended to include airplanes, which are more 
hazardous than the vehicles excluded?” The argument seems weak as to 
both points. An unexpressed intention of an insurer is not to be given 
effect, if contrary to the language used in the policy, even as to ambiguities ;? 
as to the alleged hazard of riding in an airplane, it is generally conceded 
that such conclusions are not justifiable in fact, judging by the experience 
of recent years. Nor does the court’s inquiry into statutory provisions 
for the licensing of automobiles and motor vehicles, aid the problem, which 
is one not of meaning of words in the abstract, but one of insurance 
coverage vel non.® 





Life & Cas. Ins. Co. of Tenn. v. Metcalf, 240 Ky. 628, 42 S. W. (2d) 
909 19815" Smith v. Maryland Cas. Co., 246 N. W. 451 (N. D. 1933) are 
representative cases discussing at length the application of this time-honored 
oer of insurance law. See also Vance, Insurance (2d Ed., 1930), §§179, 

4. See numerous cases cited in 25 C. J. 220. 

5. The word “car” was originally used in statutes to indicate the unitary 
vehicles operated on railroads. See the numerous examples cited in 9 C. 
J. 1283-1284. The element of operation on rails was abandoned in time in 
the customary broad meaning given the word, but the necessity of wheels and 
the idea of operation on the ground seem to survive. It is not improbable 
that in time itd meaning will be further expanded to designate, generically, 
other vehicles of conveyance. But cf. what is said in McBoyle v. United 
States, cit. note 2 supra: “. . in everyday speech ‘vehicle’ calls up the 
picture of a thing moving on land. . The words ‘any other self-propelled 
vehicle not designated for running on Tails’ still indicate that a vehicle in the 
popular sense, that is, a vehicle running on land, is the theme”: 51 S. Ct. 341. 

“Lexicographers cannot make law. Like expert witnesses, their opin- 
ion may and should aid, but cannot control, where the legal interpretation 
of a term is involved’: Colyer v. North Am. Acc. Ins. Co., 132 Misc. 701, 
230 N. Y. S. 478, 475 (1928—“automobile” does not include “motorcycle’’). 

Vance, op. cit. note 3, supra, §68. 

Comment, 3 JouRNAL OF AIR Law 135, 137 (1932); 3 Air Commerce 
Bull? 5141, (1931). 

9. Rules of statutory construction applied in such cases [involving ques- 
tions of the legislative classification of motor propelled vehicles for purposes 
of taxation] . . . are not authority upon questions involving the meaning 
of the contract of insurance”: Life € Cas. Ins. Co. v. Cantrell, 57 S. W. (2d) 
792, 793 (Tenn., 1933). Similarly, McBoyle v. United States, cit. note 2. supra, 
is no authority, being based on a penal statute subject to wholly different 
rules of construction. 
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There can be no doubt that the policy involved in the instant case was 
to be very limited in scope. It is impossible for an insurance company 
to give appreciably wide protection for an annual premium of $1.25. Nor 
could an insured reasonably expect any more protection that such a premium 
would warrant, In calculating the premium to be charged the insurer may 
be presumed to have studied the accident experience in different types of 
vehicles and to have expressd its insuring clause according to its selection 
of risks. Presumably airplane accidents were considered. If they were 
not intended to be excluded in the coverage as expressed, the insurer profits 
by the decision in the instant case; if they were so intended, then the ab- 
sence of express exception indicates the insurer’s belief that the term 
“motor driven car” itself excludes airplanes beyond any possibility of doubt. 
More probably the fact was that airplane accidents were not considered 
at all at the time of fixing the premium and wording the policy. Although 
the policy involved is not set out in full in the opinion in the instant case, 
it is common knowledge that such policies are so astonishingly full of ex- 
press exceptions and limitations!® that it is surprising indeed that airplane 
accidents were not specifically excepted in this policy. The zeal of the 
craftsman of the policy to embody a prolixity of exceptions is evidenced 
by the very mention of motorcycles, which have repeatedly been held not 
to be “motor driven cars” within the meaning of accident insurance poli- 
cies, wholly apart from express exception, on the ground that it is im- 
possible for a person to be riding or driving “in” a motorcycle.11 

If the policy is to be “very limited,” as the court so gravely observes, 
in the sense here indicated—namely, that it represents a masterful effort 
in using very thorough language of limitation, relegated to the inside pages 
of a policy which on its face, and in its advertisements, displays amounts 
as large as $10,000 and upward, yet for which a premium of only $1.25 is 
charged—then it would seem only fair that the insured should be permitted 
to take advantage of a situation where the insurer missed an opportunity 
to express another exception which, under the circumstances pointed out, 
it undoubtedly would have done, had it thought at all about the matter. 
It is submitted that in cases involving a “bargain” type of policy such as 
this, the rule of strict construction against an insurer should be rigidly 
applied. Although one may agree with the result reached in the instant 
case as a matter of technical construction of the word “car,” the reason- 
ing used by the court in reaching that result seems disturbing for its very 


confusing approach. 
Antuony C. Tomczax. 


DIGESTS 


INSURANCE—“AVIATION RipER” iN Lire INsuRANCE Poricy.—[North 
Carolina] Plaintiff was beneficiary of a life insurance policy issued to her 
husband, who was killed in an airplane accident. The defense was that 
an “aviation rider” was attached to the policy, providing that “death as 
a result of service, travel, or flight in any species of aircraft, except as a 
fare paying passenger is a risk not assumed under this policy, but if in- 
sured shall die as a result, directly or indirectly, of such service, travel, 





10. See examples in Vance, op. cit. note 2, supra, pp. 868, 888. 

11. Salo v. North Am. Acc. Ins. Co., 257 _—. 303, 153 N. B. 557, 558 
(1926) ; Perry v. North Am, Acc. Ins, Co., 104 N. L. 117, 188 A. = 27); 
Landwehr v. Continental Life Ins. Co., 159 Md. 207, 150 A. 732, 

1249 (1930). See also Colyer v. North Am, Acc. Ins. » ay ‘cit. Fe e doen 
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or flight, the company will pay to the beneficiary the reserve on the policy.” 
There was sufficient evidence, to. be submitted to the jury, on the part of 
plaintiff to the effect that the “aviation rider” was not attached to the 
policy of insurance when delivered. This question of fact was decided by 
the jury in favor of plaintiff in the trial court. On appeal, affirmed, on 
a procedural point of law: Messer v. Jefferson State Life Ins, Co., 171 
S. E. 98 (N. C. 1933). 

The clause involved in this case is identically the same “aviation rider” 
that was considered in Matter of Metropolitan Life Ins. Co. vy. Conway, 252 
N. Y. 449, 169 N. E. 642 (1930), in which it was held that the clause was 
not in conflict with the New York statute requiring all policies to be in- 
contestable after two years except for non-payment of premium and for 
a violation of the provisions regarding military or naval service in time 
of war. The present case seems to be the first to get to an appellate court 
in which the clause is used as a defense to an action brought on a policy 
issued after the Conway case had been decided, but since it was held, as a 
matter of fact, that the clause was not attached to the policy when de- 
livered, the present case offers little opportunity for comment. 

Antuony C. Tomczak. 


WorKMEN’S COMPENSATION—EVIDENCE oF DECcEASED’s EMPLOYMENT.— 
[Missouri] Dale Jackson, a well-known flyer, was killed at Miami, Florida, 
on January 6, 1932, when the wings of a Curtiss-Wright “Teal Amphibian” 
collapsed in an inverted dive. Claimant, the widow of Jackson, brought an 
action under the Workmen’s Compensation Act of Missouri, asserting that 
Jackson had been employed by the Curtiss-Wright Airplane Company at 
St. Louis, as a test flyer and demonstrator of the Teal Amphibian, and 
was killed in the performance of the terms of his employment. Evidence 
of an oral agreement with the vice-president of the defendant company 
was introduced. Defendant denied the existence of any employment con- 
tract, claiming that deceased had taken up the plane on his own initiative, 
in keeping with the custom at air meets whereby any licensed transport 
pilot of good reputation may fly such a plane simply by obtaining the per- 
mission of some company official, Defendant had defrayed the expenses 
of deceased’s funeral, which act was claimed by him to have been dictated 
by respect rather than consciousness of an obligation. The Compensation 
Commission made an award to the plaintiff of $12,000. The Circuit Court 
of St. Louis affirmed the award. Held: affirmed. 

Upon appeal from the Compensation Commission award, the court will 
not re-examine the probative weight of the evidence. Mere admission of 
incompetent evidence will not support reversal, if competent evidence going 
to the same point has been introduced. The Commission members are the 
triers of fact; their findings will not be disturbed unless the result at 
which they have arrived is palpably against the weight of the evidence. 
Jackson v. Curtiss-Wright Airplane Co. (Mo. 1933), Supreme Court, De- 
cember, 1933. 

Rosert L. Grover. 
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LA CONVENTION DE VARSOVIE. By D. Goedhuis. The Hague: 
Martinus Nijhoff, 1933. Pp. 295. 


For many years the jurists, as well as those actually engaged in aircraft 
operation, have asserted that the international character of air navigation 
demands as an absolute necessity the unification of the rules of private 
air law. The Warsaw Convention represents the first substantial move in 
that direction and, in time, will be found to possess many of the limitations 
that generally find their way into pioneer efforts. The monograph under 
review undertakes a study and evaluation of that Convention in a most 
thorough-going manner. 

Following a short introduction, the author summarizes, in some seventy- 
five pages, the liability of an air transport operator in The Netherlands, 
France, Germany, and England—as developed in the period from 1919-1933. 
This first chapter serves as a very desirable background for the discussion 
to follow. 

The second chapter, of some two hundred pages, presents a careful 
study of the various sections of the Convention. The sections are treated 
in order, and the actual language of each provision is set forth and fol- 
lowed by more or less extended comment. 

The complete Convention appears in Annex C and there is included a 
short bibliography, an excellent index and a useful reference table pertain- 
ing to Convention sections. 

While the author has discussed each provision quite extensively, it is 
obvious that his interest is centered in the liability sections. His comment 
on Section 20, for example, covers some thirty-three pages, and it is ap- 
parent that he believes the liability provisions decided upon to be more 
burdensome to the air carriers than should have been imposed. He recog- 
nizes quite clearly the difficulty of attempting to harmonize the principles 
of Continental and Anglo-Saxon law and rightly fears that a tremendous 
lack of uniformity can develop from differences of interpretation. With 
that in mind, he believes that a more careful wording of the sections may 
make clearer the meaning intended and so obviate the probability of non- 
uniformity of interpretation. 

The thorough manner in which each term and phrase is tested in terms 
of actual air transport operations commends the book to the attention of 
all those interested in international aviation. The criticism at times seems 
to be directed to minute and unimportant matters, but when it is remem- 
bered that this discussion is aimed at an eventual revision of the Convention, 
the criticism is highly desirable. 

In the reviewer’s opinon, this book is well worth adding to an aero- 
nautical law library. 

Frep D. Face, Jr. 


[340] 
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AIR POWER AND WAR RIGHTS. By J. M. Spaight. London: Long- 
mans, Green and Company, Second Edition, 1933. Pp. ix, 495. 


The first edition of this book appeared in 1924 and may be considered 
a standard discussion of the problems of aerial warfare. The international 
law elements are amply illustrated by practical situations. 

This second edition is virtually the same in context as the first. Cita- 
tions of authorities have been brought up to date and Chapters I and VIII 
to XI have been changed as to conclusions regarding aerial bombing of 
civilian objectives. Chapter X considers the recent Disarmament Conference 
relative to bombardment aviation, and Chapter XXII compares the rules 
laid down by the London Naval Conference, 1930, with the Washington 
Rules of 1922. 

The author had previously taken the position (which hc still believes 
may sometime prove to be correct), that it would be practicable to restrict 
aerial bombing of non-military targets as to times and places so as to least 
endanger the lives of civilians. 

Mr. Spaight now advances an opinion which evidently attempts to recon- 
cile the views of theorists who believe that aerial warfare changes the old 
concepts of military strategy and the orthodox view that the aerial arm is 
only supplementary to the basic land and sea arms and that destruction 
of the enemy’s armed forces is the primary objective: 


War today is a matter of machines and metals. The mechanical element 
of armed strength has gained the predominance. Destroy it, or prevent it 
from coming into being, and you destroy your enemy’s physical power to 
resist. You destroy his armed strength as a whole as effectively as if you 
destroyed it in battle. Hitherto battle has been the sole means of destroying 
it. Now another way is open—the way through the air. Air power need 
not wait for the battle. It can strike at the mechanical, the predominant 
constituent of armed strength at a far earlier stage. It can accomplish 
then the object of battle—disarmament—before the two elements of battle- 
strength, the human and the material, are combined. It can disarm without 
the accustomed bloody prelude to disarmament; and it can disarm not 
physically alone. 

This idea represents an advancement in thought as to the true purpose 
of an air force in coordination with the surface arms. However, it would 
not seem that, by merely taking away a dangerous toy from its citizenry 
of a belligerent nation, its mental attitude would be changed thereby. A 
defensive belligerent might employ tactics directed solely against the enemy’s 
armed forces or its means of mechanical supply; but would a nation bent 
on a war of territorial conquest wherein a populace must be subjected do 


the same thing? 
Frank E. Quinory. 
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